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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : 


1. Was not the issue of appellant’s denial of a speedy 
trial adjudicated on direct appeal? 

2. In the event question No. 1 is answered in the negative, 
are not the averments in the accused’s case, pertaining to 
the denial of a speedy trial, insufficient for this Court to 
consider on collateral attack? 

3. Assuming arguendo, that it can be raised, do not the 
facts preclude a finding being made that there was a viola- 
tion of the accused’s right to a speedy trial? 

4. Is not the defense of the statute of limitations barred 
from consideration on collateral attack where such defense 
was not pleaded in the trial court, nor raised on direct 
appeal? 

5. Does not the statute of limitations provide for ‘‘with- 
out limitation”’ in the filing of indictments where the de- 
fense involved is punishable by death? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,824 
Rosert EK. ASKINS, APPELLANT, 
Vv. 


Unitep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 1, 1954, a two count indictment was filed 
charging that appellant, Robert E. Askins, did murder 
Ruth McDonald by means of poison on or about December 
28, 1938 (J.A. 6-A). Appellant proceeded to trial before 
a jury on January 31, 1955, and was found guilty of murder 
in the Second Degree (J.A. 39). The accused was sentenced 
to a term of imprisonment from fifteen (15) years to life 
(J.A. 39). Thereafter, appellant was allowed to proceed 
on direct appeal in forma pauperis from the judgment in 
the lower court. After briefing and hearing oral argument 
this Court affirmed the judgment, Askins v. United States, 
97 U.S. App. D.C. 407, 231 F.2d 741 (1956), cert. denied, 
351 U.S. 989 (1956). 

From this affirmance of his conviction the accused pro- 
ceeded to make application to the Supreme Court for cer- 
tiorari. In the petition it was alleged 1) the accused had 
been denied a speedy trial and 2) there was insufficient 
evidence adduced at trial to prove the accused of sound 
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mind at the time of commission of the crime. On June 11, 
1956, the Supreme Court denied petitioner’s request for 
certiorari. Immediately thereafter, the order of judgment 
of conviction was presented in District Court, and appel- 
lant’s direct appeal was finally terminated. 

Following these proceedings the accused, during the first 
part of 1957, proceeded to file several § 2255 motions in 
District Court alleging various grounds as a basis for vacat- 
ing his sentence. These the trial court denied, but allowed 
the accused to proceed on appeal in forma pauperis from 
the denial of a 2255 motion allegedly dated February 8, 
1957 (R. 792)... The denial of aforesaid motion is now 
before this Court for review. 


Summary of Facts Detailing Procedures Involved in Appellant’s 
Insanity and Court Proceedings for the Period 1938 Through 
1955. 

Appellant was arrested on December 29, 1938, for the 
alleged murder of one Ruth McDonald by potassium cya- 
nide poisoning (R. 210). On February 1, 1939, indictments 
were filed charging petitioner with the crime of first degree 
murder in two cases (Criminal case Nos. 643-29 and 634-30) 
(J.A. 1). On February 1, 1939, the accused was adjudicated 
mentally incompetent to stand trial (J.A. ). Me proceeded 
to remain at Gallinger and St. Elizabeths Hospitals con- 
tinuously until February of 1952. In the interim period 
the Office of the United States Attorney nolle prossed the 
two murder indictments (R. 916, J.A. 3). After appel- 
lant’s discharge from the mental hospital in 1952, he was 
arrested and indicted on a second degree murder charge 
for a homicide that had occurred during 1954 in the Dis- 
trict of Columbia. =—— 

Insanity proceedings were instigated and appellant was 
adjudicated mentally competent to stand trial (J.A. 5). 
Thereafter, on November 1, 1954, the accused was re- 
indicted for murder in the first degree charging a wilful 


1The appellee has been unable to find appellant’s motion that 
the trial court allegedly denied, and which appellant refers to as 
having been filed February 8, 1957, 








4 


3 


and purposeful killing of Ruth McDonald in 1938. Appel- 
lant proceeded to trial on January 31, 1955, and was con- 
victed of murder in the second degree. 


(A digest of the testimony that various witnesses gave 
at appellant’s trial is set forth commencing at p. 25 of the 
appendix of this brief.) 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


31 Stat. ¢ 1321 (1901), 6 D.C. Code § 21 (1929 Ed.) : 


Murder in first degree; purposeful killing.—Whoever, 
being of sound memory and discretion, purposely, and 
either of deliberate and premeditated malice or by 
means of poison, or in perpetrating or in attempting 
to perpetrate any offense punishable by imprisonment 
in the penitentiary, kills another, is guilty of murder 
in the first degree. 


6 D.C. Code § 23 (1929 Ed.), 22 D.C. Code § 2403 (1951 Ed.) : 


Murder in second degree.—Whoever, with malice afore- 
thought, except as provided in Sections 21 and 22 of 
this title, kills another is guilty of murder in the second 
degree. 


6 D.C. Code § 24 (1929 Ed.), 22 D.C. Code § 2404 (1951 Ed.) : 


Punishment for murder in first and second degrees.— 
The punishment of murder in the first degree shall be 
death by electrocution. The punishment of murder in 
the second degree shall be imprisonment for life, or for 
not less than twenty years. 


Constitution of the United States, Amendment VI provides: 


‘*TIn all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
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process for obtaining witnesses in his favor, and to 
have the Assistance of Counsel for his defense.”’ 


18 U.S.C. § 3281 (1952 Ed.) : 


‘*Capital offenses. 

An indictment for any offense punishable by death 
may be found at any time without limitation except for 
offenses barred by the provisions of law existing on 
August 4, 1939. (June 25, 1948, ch. 645, § 1, 62 Stat. 
827)’. 


18 U.S.C. § 3282 (1952 Ed.). Offenses not capital. 


‘‘Except as otherwise expressly provided by law, no 
person shall be prosecuted, tried, or punished for any 
offense, not capital, unless the indictment is found or 
the information is instituted within three years next 
after such offense shall have been committed. 


SUMMARY OF THE ARGUMENTS 


Appellant complains that he was denied a speedy trial. 
The record is clear that this Court adjudicated this issue on 
direct appeal; and consequently the accused is foreclosed 
from raising it once again on collateral attack. <Askins v. 
United States, 97 U.S. App. D.C. 407, 231 F. 2d 741 (1956). 
In any event appellant has no cause to complain that his 
rights to a speedy trial were violated. The accused’s com- 
mitment to a mental hospital was the essential reason for 
his not being brought to trial immediately after the offense 
occurred. Moreover, any delay that occurred in bringing the 
accused to trial, following his release from the mental insti- 
tution, did not prejudice his defense. The evidence against 
appellant was clear and convincing. It demonstrated beyond 
any peradventure of doubt that appellant was guilty of the 
offense. At his trial the accused defended on the ground 
of insanity. As to this issue there was no prejudice. All 
of the psychiatrists who had treated the accused imme- 
diately after the commission of the crime, and during his 
lengthy stay at the mental hospital were available to tes- 
tify at his trial. In the light of all the circumstances of 
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the case the accused’s right to a speedy trial was not 
violated. The trial court did not err in denying his motion 
to vacate sentence. 


Appellant, indicted of murder in the first degree and con- 
victed of second degree murder, contends that his convic- 
tion is barred by the statute of limitations. Contrary to 
what he now asserts in this matter the plain wording of the 
statute clearly states that there is no limitation in the filing 
of indictments where the offense is punishable by death. 

In any event appellant cannot complain about this issue 
at this late date. The federal law supports the principle 
that the defense of the statute of limitations cannot be 
raised on collateral attack; but rather it is an issue that 
must be pleaded in the trial forum, and raised on direct 
appeal. Finally, if there is a limitation period for filing 
the indictment, the running of such was tolled by the ac- 
cused’s unavailability for trial, he having been adjudicated 
mentally incompetent, and committed to a mental hospital 
shortly after the commission of the crime. 


ARGUMENT 


I 


Appellant’s Complaint of Having Been Denied a Speedy Trial 
Was Adjudicated on His Direct Appeal; and Accordingly He 
Should Have No Cause to Complain of This Issue on Col- 
lateral Attack. 


This is a proceeding filed under 28 U.S.C. § 2255, to va- 
cate the sentence imposed on appellant upon his conviction 
on a second degree murder charge. The main ground that 
he now urges upon the Court is that he was denied a speedy 
trial as guaranteed by the Sixth Amendment. < 

The record of appellant’s trial proceedings disclose that 
he was convicted of second degree murder during Febru- 
ary of 1955. Following his conviction and sentence in the 
lower court appellant was allow to pursue a direct appeal. 
This Court heard the appeal and affirmed the lower court’s 
judgment in Askins v. United States, 97 U.S. App. D.C. 407; 
231 F. 2d 741 (1956), cert. denied 351 U.S. 989 (1956). 
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It is apparent from examining appellant’s appellate pro- 
ceedings that the issue of the accused being deprived of a 
speedy trial was before this Court and adjudicated on direct 
appeal. At the oral argument inquiry was made by mem- 
bers of the presiding panel as to whether or not there had 
been a violation of the accused’s rights pertaining to a 
speedy trial.** The Court proceeded to affirm the judgment 
of the lower court, but in doing so one member of the pre- 
siding panel dissented and alleged that in his view of the 
circumstances of the case, the accused had been denied a 
speedy trial as a matter of law. From this affirmance of 
the lower trial court’s judgment the accused proceeded to 
appeal to the Supreme Court for an allowance of certiorari. 
In his petition the accused complained of having been de- 

rived of his right to a speedy trial. The Supreme Court 
on June 11, 1956, proceeded to deny the aceused’s petition 
for certiorari, Askins v. United States, 351 U.S. 989 (1956). 

Under the entire setting of these circumstances involv- 
ing appellate review of the issue of denial of a speedy trial 
it seems that the accused has had a full review of this issue, 
and accordingly his 2255 motion was properly denied by the 
District Court. 

II 


The Averments Setting Forth Appellant’s Complaint of Hav- 
ing Been Deprived of a Speedy Trial Are Insufficient for 
This Court to Adjudicate the Matter on Collateral Attack. 
In Any Event Under the Circumstances of This Case There 
Wes No Violation of the Accused’s Right to a Speedy Trial. 


Assuming, arguendo, that this Court had not adjudicated 
the issue of a speedy trial on direct appeal, the accused 
would still be without a remedy on this limited appeal. The 
record of this particular case makes it patently clear that 
from the filing of the indictments until the conclusion of 
the trial in District Court there was no demand made for 
atrial. Nor for that matter when the accused proceeded to 
trial with competent counsel neither counsel nor the ac- 
cused objected to the trial going forward on the ground of 


1a The issue of speedy trial was not contained in the brief filed 
by appellant on direct appeal. 
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a lengthy delay. Ina sense this constitutes a waiver of the 

issue. See Shepherd v. United States, 163 F. 2d 974, 976 | 

(8th Cir. 1947); Cf. Bracey v. Zerbst, 93 F. 2d 8 (10th Cir. ! 

1937). ! 
This Court, in the case of Jordan v. United States, 98 

U.S. App. D.C. 160, 233 F. 2d 362 (1956), had occasion to 

discuss the problem of raising an issue of speedy trial on 

collateral attack where there had been no effort to pursue 

it in the trial court, and on direct appeal. It stated at 98 

U.S. App. D.C., p. 166 :2 


‘¢ . . . However, when he finally was brought to trial, 
being then represented by experienced counsel, neither | 
appellant nor his counsel made any objection to the 
trial going forward, on the ground of the lengthy delay 
since the time of indictment. If the point had been 
made on direct attack a different question would have 
been presented.* But here the attack is collateral. 


-2 The Jordan case was remanded to the District Court for a hear- 
ing, 352 U.S. 942, Vol. 1 L.ED. 2d p. 114 (1956). However, it 
greatly differed from the situation presented in this case. At the 
time Jordan went to trial he had a motion pending before District 
Court requesting dismissal of the indictment on the ground that he 
had been deprived of a speedy trial. Furthermore, there had been 
a great number of other motions filed by Jordan during the years of 
his confinement requesting that he be given an immediate trial, and 
complaining of denial of speedy trial. 
2Compare United States v. Provoo, 17 F.R.D. 183 (D. Md.), 
affd without opinion, 350 U.S. 857 (1955). Provoo is further dis- 
tinguishable from the instant case because in Provoo the Govern- 
ment was exclusively responsible for the delay, and because in 
Provoo the remedies that were here available to compel a speedy 
trial, Fowler v. Hunter, supra; see Miller v. Overholser, supra, were | 
not applicable since by the Government’s decision, Provoo had al- : 
ready been tried in the wrong district. 
Appellant says that he made motions to dismiss for lack of pros- 
ecution the indictments in this and other proceedings pending against 
him; that these motions remained undecided when the trial in this 
case began; and that he urged his then counsel (court-appointed) to 
press then but counsel declined to do so, saying such a course would 
be futile. Assuming these statements to be correct, and assuming 
arguendo that appellant’s right to a speedy trial cannot be said 
to have been waived at the time the trial began, but cf. Shepherd v. 
United States, 163 F.2d 974, 976 (8th Cir. 1947); Bracey v. Zerbst, 
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Although we have found no precedent to support the 
proposition, perhaps in an extreme ease delay in bring- 
ing a prisoner to trial is subject to collateral attack. 
But see Ruben v. Welch, 159 F. 2d 493 (4th Cir.), cert. 
denied, 331 U.S. 814 (1947); Harris v. Swenson, 199 F. 
2d 269 (4th Cir. 1952); Latimer v. Cranor, 214 F. 2d 
926 (9th Cir. 1954); Agner v. Warden, Md. House of 
Correction, 203 Md. 665, 99 A. 2d 735 (1953) ; Baldwin 
v. Warden, Md. House of Correction, 201 Md. 657, 92 
A. 2d 739 (1952). We do not think the averments in 
the instant case are sufficient to compel us to reach 
that problem. It is clear that the delay in bringing 
petitioner to trial was largely caused by his mental 
condition.*. And although petitioner claims prejudice 
from the delay in bringing him to trial, the claim is 
based primarily on an allegation that a witness he 
would have called died shortly before the trial. But 
the witness is not named nor is there any indication 
as 'to what his testimony would have been. Under all 
circumstances, we thing that the trial judge correctly 
found that the issue posed was one on which ‘‘the mo- 
tion and the files and records of the case inclusively 
show[ed] that the prisoner [was] entitled to no relief.’’ 
The trial judge did not err in refusing a hearing. 


In the immediate case the appellant also moves on col- 
lateral ‘attack to vacate his sentence. Certainly the aver- 
ments involved in his case do not muster sufficient thrust 
to require the Court to determine whether the accused was 
denied a speedy trial. The facts clearly reveal that the 
mental incompetency of the accused was the essential rea- 
son for the delay in his being brought to trial. Appellant 
was committed to a mental hospital, and adjudicated incom- 
petent to stand trial within two months after he had 





93 F.2d 8 (10th Cir. 1937), the fact remains that the point was not 
raised either during the trial or on the subsequent appeal. 

+ Compare passim, Jordan v. United States 93 U.S. App. D.C. 65, 
207 F.2d 28 (1953: relative to Jordan’s competency to stand trial 
in another criminal proceeding). 
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poisoned the deceased, Ruth McDonald, and first de- 
gree Indictments were filed subsequently against him in 
District Court. Appellant proceeded to remain continu- 
ously at the mental hospital until his social release in Feb- 
ruary of 1952. Within four years after his admission to 
the mental hospital the United States Attorney nolle 
prossed the indictments that had been filed against the 
accused. During this period appellant made no request 
for a speedy trial. If he had it is quite apparent that it 
could not have been granted, because of the accused’s dis- 
ability. 

After the aecused’s release from the hospital in 1952, he 
was arrested and indicted for a murder that occurred in 
the District of Columbia during 1954.° In point of time 
this was approximately 30 months after he had been released 
from the hospital. On this charge he was recommitted to 
St. Elizabeth’s for a mental examination and subsequently 
adjudicated mentally competent to stand trial. Thereaf- 
ter, on November Ist, the accused was reindicted on a 
charge of first degree murder for the death of Ruth Me- 
Donald that had oecurred in 1938 (J.A. 6-A). Appellant 
was brought to trial on this charge and convicted of sec- 
ond degree murder during January of 1955 (J.A. 37). From 
the record it is apaprent that appellant made no motion for 
an immediate trial in November, and of course he at no time 
in the trial forum complained that his rights, involving ¢ 
speedy trial, had been violated. Thus, from these averments 
it does not appear that they are sufficient to compel this 
Court to determine whether the lower court erred in deny- 
ing the accused’s motion to vacate sentence on the ground 
of his having been denied a speedy trial. 

In any event we believe that the averments are such that 
the accused should have no cause to complain even had he 
protected his rights in this matter with timely motions in the 
trial forum and on direct review. The principles of law 
pertaining to speedy trial involve many intangibles that 


* This case was dismissed by the Government on November 9, 
1954 (J.A. 6). 
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tend to preclude a test for a speedy trial being reduced to 
any simple formula. Accordingly, there have developed 
several broad and indefinite principles that have served as 
euides for the court in judging the issue. It has been gen->) 
erally accepted that the right to a speedy trial is a relative | 
matter, dependent upon circumstances. It is not violated™ 
if the defendant is tried_as soon as compatible with orderly 
legal procedure and the orderly conduct of court business. 
United States ex rel. Hanson v. Ragen, 166 F. 2d 608, 610 
(7th Cir. 1943), cert. denied, 334 U.S. 849 (1948) ; Shepherd 
v. United States, 143 F. 2d 974 (Sth Cir. 1947); Chinn v. 
United States, 228 F. 2d 151 (4th Cir. 1955). 

Moreover, because of the many variable factors in- 
volved in the test, speedy trial motions or writs are ad- 
dressed to the sound discretion of the trial court whose or- 
der will be sustained on appeal unless there is a demon- 
stration of arbitrary, fanciful, or clearly unreasonable ac- 
tion. United States v. McWilliams, 82 U.S. App. D.C. 259, 
163 F. 2d 695 (1947); United States ev rel. Hanson v. Ra- 
gen, supra; Chinn v. United States, 228 F. 2d 151 (4th 
Cir. 1955). That there was no such arbitrary action by the 
District Court in the instant case is clearly demonstrable. 
In particular this principle of law should apply, and the 
trial court’s action should be given great weight where the 
attack is collateral and the point in issue was not preserved 
in the trial court proceedings. Jordan v. United States, 
supra. 

From the recitation of facts involved in appellant’s case 
it is readily apparent that the essential cause of the delay 
in his trial was the mental incompetency of the accused. 
Although indicted in 1939 and then committed to a mental 
hospital the accused was continually there until February 
of 1952. Admittedly at this time there was no indictment 
pending against the accused. But then after his release 
from the hospital appellant was arrested and indicted for 
a 1954 murder offense. He was adjudicated mentally com- 
petent to stand trial and thereafter reindicted for the 1938 
homicide. 
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Admittedly, appellant had been released from the hos- 
pital for a period of approximately twenty-eight months 
when he was again arrested for an offense involving an un- 
lawful homicide. However, the fact that this period in- 
tervened before proceedings were commenced preliminarily 
to bring the accused to trial for the 1938 murder offense, 
does not mean necessarily that there was a violation of the 
accused’s rights to a speedy trial. To the contrary in con- 
sidering the case in its total setting it seems reasonable to 


conclude that the delay was not so extensive as to be vio- | 


lative of speedy trial rights. 

Particularly commendable in the case is the fact that the 
Government did not act in an arbitrary and unreasonable 
manner. Appellant in 1938 has committed a most hei- 
nous crime—murder by the use of poison. Upon being 
taken into custody the accused was found to be of unsound 
mind. He was committed to a mental institution in the 
District of Columbia, and remained there until his social 
release in 1952. Within a twenty-eight month period, fol- 
lowing his release, the accused was again involved in a 
crime similar in many respects to the earlier 1938 offense. 
Following this occurrence the accused was sent again to 
the hospital for an adjudication of mental competency. 
When it was concluded that he was of sound mind the Gov- 
ernment proceeded to try the accused on the 1938 murder 
charge. 

Certainly in cases where the crime of violence is so re- 
volting to the common decency of mankind; and the accused 
is an acute threat to the safety of the community, the Gov- 
ernment should be extended some degree of latitude in pur- 
suing the prosecution. Particularly is this true where 
the initial momentum of the prosecution is slowed or ter- 
minated by the disability of the accused. Of greater im- 


® Actually a period of approximately 32 months elapsed before a 
formal indictment was filed in the District Court charging the ac- 
cused with the 1938 murder offense. However, preliminarily to 
this pleading being filed appellant was at St. Elizabeths Hospital for 
a determination as to his mental competency. 
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port than anything heretofore mentioned is the additional 
fact that the delay was not prejudicial to the cause of the 
accused.* Such is given support by the fact that neither 
appellant, nor his counsel objected to the accused’s being 
tried on the ground that the evidence had been weakened 
by the delay in trial. If they had, they could not have 
given support to the contention. If anything the delay 
was a help rather than a detriment to the accused. <A re- 
view of the record clearly discloses that appellant was con- 
victed because of the convincing evidence proving his guilt. 
There was eye witness testimony of the accused giving poi- 
son to deceased and several other girls, and such was 
further corroborated by appellants’s oral and written con- 
fession. Furthermore, at his trial the accused didnot deny 
his guilt but defended on the ground of insanity. ee too, 
the delay helped rather than prejudiced his defense of in- 
sanity.=— tire -¢ 

Available at trial was a complete record of mental treat- 
ment commencing shortly after the offense occurred and 
extending on through many years until the acecused’s social 
release. Without exception all of the psychiatrists who 
had participated in his treatment while at the hospital were 
available for testimony at the trial. This in itself tends 
to deter any conclusions being made that the accused was 
prejudiced by the delay. There has been some reference 
made to the fact that prejudice resulted because some of 
the witnesses had to refer to their notes rather than tes- 
tify from a complete independent recollection. Admittedly, 
the latter may be preferable but it does not necessarily 
mean that the evidence is incompetent. This Court may 
well take judicial notice that in many instances witnesses 
cannot testify from an independent recollection. Certainly 
psychiatrists from St. Elizabeths Hospital, who annually 


*See Jordan v. United States, supra; Reddington v. United 
States, 229 F.2d 178 (1st Cir. 1956); United States v. Holmes, 168 
F.2d 888 (3rd Cir. 1948); Taylor v. United States, 99 U.S. App. 
D.C. 183, 238 F.2d 259 (1956); Berger v. United States, 295 U.S. 
78, 55 S. Ct. 629, 79 L. Ed. 1314 (1935); Anglin v. United States, 
99 U.S. App. D.C. 400, 240 F.2d 638 (1957). 
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treat hundreds of patients, cannot be expected to have an 
independent recollection in each of the eases for which they 
are subpoened to give testimony. In many instances the 
same applies to police officers who are involved in many 
arrests, and thereafter proceed to give testimony in the 
ensuing trial proceedings. 

Clearly, from all the circumstances of the instant case, 
it is apparent that the evidence against was more than ade- 
quate, and proved appellant guilty of the offense, and men- 
tally competent when it was committed. No prejudice re- 
sulted to the accused as the result of the delay in his trial. 


~ ayo " 
, 


Accordingly, it must be concluded that ‘‘the motion and 
the files and record of the case conclusively show (ed) that 
the prisoner (was) entitled no relief.’? The trial judge 
did not err in refusing a hearing. 


Ill : 


The Accused Is Barred From Raising the Defense of Statute of 
Limitations on Collateral Attack. 


Appellant contends that the statute of limitations had 
run against the crime for which he was convicted, and ac- 
cordingly the trial court erred in failing to vacate his sen- 
tence. 
It is a settled rule that habeas corpus calls in question 
only the jurisdiction of the court whose judgment is chal- | 
lenged; and the sufficiency of an indictment cannot be re- | 
, viewed in habeas corpus proceedings or such proceedings | 
' used to take the place of an appeal.* In furtherance of 
this general principle of law the federal courts clearly 
recognize that the issue of an indictment being barred by 
the statute of limitation is a matter of defense to be tried 
_ by the court as part of the criminal trial, and an error in 
ruling on the question of limitation cannot be corrected by 
habeas corpus. The decisions from the various circuit 
courts clearly enunciate this principle of law. 





8 The prosecution is not required to plead the statute of limita- 3 
tions. United States v. Cook, 17 Wall. 168 (1872); Ferebee v. 
United States, 295 F. 850 (4th Cir. 1924). 








AVAILABLE 
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In Forthoffer v. Swope, 103 F.2d 707 (9th Cir. 1939), 
the court stated at p. 709: 


A plea of the statute of limitations is a plea in bar; 
it may be raised by a special plea but, on the other 
hand, it is also in issue under a plea of not guilty., 
Longsdort, Vol. 5, § 2157, p. 597. The defense is avail- 
able on appeal, but cannot be considered on appeal 
where not urged in the trial court. Pruett v. United 
States, 9 Cir. 3 F.2d 353, 354. The plea of the statute 
of limitation was not brought to the attention of the 
District Court which sentenced Forthoffer, and appeal- 
able matters may not be considered on petition for 
writ of habeas corpus. 


A similar position was taken by the Court in Strewl v. 
Sanford, 151 F.2d 648 (5th Cir. 1945) : 

Moreover, it does not reach the jurisdiction of the 
court to try the case. If the new indictment was 
barred by limitation because not aided by the above 
cited Act, that was a matter of defense to be tried by 


the court as part of the trial of the case. An error in 
ruling on the question of limitation cannot be cor- 
rected by habeas corpus. 


The Second Circuit in the case of Capone v. Aderhold, 65 
F.2d 150 (Sth Cir. 1933), gave clear support to the principle 
of requiring an accused to plead the defense of limitations 
in the trial forum. In its decision at p. 131 the court stated: 


The rule prevails generally in all courts that, as time 
is not ordinarily of the essence of the offense, the date 
on which it is alleged the offense was committed need 
not be proved as laid. In some, perhaps most, of the 
states an indictment is fatally defective which shows 
on its face that it was returned after the running of the 
statute of limitations. However, in the federal courts 
the bar of the statute of limitations is a matter of de- 
fense. As we have just seen, it may be raised by an 
affirmative plea which is not required to negative an 
exception, the burden of proving the exception being 
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upon the prosecution. But that defense cannot be 
taken advantage of by demurrer or motion in arrest, 
since the prosecution is entitled to an opportunity 
where the statute of limitation contains exceptions to 
introduce evidence and bring the defendant within one 
of the exceptions. 


United States v. Cook, 17 Wall 168, 21 L. Ed. 538 (1872); 
Biddinger v. Commissioner of Police, 245 U.S. 128 (1917) ; 
United States v. Taylor, 207 F. 2d 437 (2nd Cir. 1953); 
Roberts v. Hunter, 140 F. 2d 38 (10th Cir. 1943); Martin v. 
Biddle, 16 ¥. 2d 119 (Sth Cir. 1926). 

In the instant case appellant in his motion to vacate sen- 
tence, brought under Title 28 § 2255, moves for the first time 
to allege that the statute of limitations has run against the 
erime. It is apparent from the entire record of his pro- 
ceedings that the accused made no effort to raise this issue 
in the trial forum, nor did he endeavor to pursue it when 
the case was before this Court on direct appeal. Clearly, 
the authorities as heretofore discussed make it patently 
clear that the defense of limitation is affirmative in charac- 
terand is peculiarly a matter for review in writ of error and 
not by writ of habeas corpus. The accused’s motion comes 
too late, and accordingly the trial court did not err in deny- 
ing the motion to vacate sentence. 

In addition to what we have already discussed in this 
matter there appears to be a more fundamental reason for 
denying the accused’s motion. The accused is now appeal- 
ing from the trial court’s denial of his motion to vacate sen- 
tence. However, his 2255 motion, filed in the trial forum, 
failed to allege that the accused’s conviction was barred 
by the statute of limitations. Accordingly, in the posture 
of this record the issue pertaining to the offense being 
barred by the statute of limitations, is not before this Court 
for review. Walker v. United States, 218 F.2d 80 (7th Civ. 
1955) ; Council v. Clemmer, 85 U.S. App. D.C. 74, 177 F.2d 
22 (1949). 

It was not error for the trial court to deny the motion to 
vacate sentence. 
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IV 


The Statute of Limitation Clearly Purports That There Shall 
Be No Limitation in Filing the Indictments in First Degree 
Murder Offenses. 


Appellant was indicted for first degree murder and the 
jury found him guilty of the lesser offense of second degree 
murder. He contends that the murder indictment was not 
filed until three years after the commission of the offense, 
and accordingly his conviction is barred by the statute of 
limitations. 

The pertinent portions of the federal statutes of limita- 
tion reads as follows 


Title 18 U.S.C. § 3281 (1952 Ed.) 


‘*Capital offenses. 

An indictment for any offense punishable by death 
may be found at any time without limitation except for 
offenses barred by the provisions of law existing on 
August 4, 1939. (June 25, 1948, ch. 645, § 1, 62 Stat. 
SZ 


Title 18 U.S.C. § 3282 (1952 Ed.). Offenses not capital.’® 


‘Except as otherwise expressly provided by law, no 
person shall be prosecuted, tried, or punished for any 
offense, not capital, unless the indictment is found or 
the information is instituted within three years next 
after such offense shall have been committed.” 


® Based on Title 18 U.S.C., 1940 ed., § 581 a, 581 b (Aug. 4, 1939, 
c. 419, $§ 1, 2, 53 Stat. 1198). 

10 The 1954 Amendment to this statute extending the period to 
which an indictment may be found to five years does not apply to 
appellant in this case. 

11 Based on section 746 (g) of Title 8, U.S.C., 1940 ed., Aliens 
and Nationality and on Title 18, U.S.C., 1940 ed., $582 (R.S. § 
1044; Apr. 13, 1876, c. 56, 19 Stat. 32; Nov. 17, 1921, c. 124, $ 1, 
42 Stat. 220; Dec. 27, 1927, c. 6, 45 Stat. 51; Oct. 14, 1940, c. 876, 
Title I, Subchap. III, § 346 (g), 54 Stat. 1167 (Derived from June 
29, 1906, c. 359, § 24, 34 Stat. 603) ). 
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Appellant’s problem in construing the above statute 
arises where an accused is indicted in a first degree murder 
offense, but a conviction of a lessor offense is returned 
wherein the punishment is not capital; 1.e., second degree 
murder. He contends that in such instances § 3282 is con- 
trolling and that the conviction is barred unless the first 
degree murder indictment was filed within three years of 
the commission of the offense. If we accept appellant’s 
argument it is apparent that section 3281 is made meaning- 
less. In construing a statute there is a principle that full 
effect shall be given to all its provisions. Fisher v. District 
of Columbia, 82 U.S. App. D.C. 371, 164 F.2d 707 (1947) ; 
Chambers v. Robertson, 87 U.S. App. D.C. 91-183 F. 2d 144 
(1950). 

In reviewing the history of the development of the statute 
of limitation it is apparent that section 3282 has always 
been a part of the limitation statute. In fact, until just 
recently, it was the only section in the statute, and except 
for minor changes it has read generally as it does now. On 
the other hand section 3281 was apparently made a part of 
the statute in 1939. It states, that, ‘‘an indictment for any 
offense punishable by death may be found at any time 
without limitation * * *.’’ Of some significance also is 
that with the addition of section 3281, the first section of 
3282 was changed to read ‘‘except as otherwise expressly 
provided by law * * *.’? Thus from this historical de- 
velopment it seems clear that Congress intended § 3281 to 
be given full force and effect, and not rendered essentially 
inoperative by the wording used in section 3282. 

The principle of law is well recognized that unless two 
statutes covering the same subject matter are repugnant 
and are in irreconcilable conflict, effect will be given to both 
enactments. The statutes here involved do not appear to 
be in conflict, and effect may be given to both laws without 
violation of the legislative intent expressed by the language 
which Congress actually used. The language of § 3281, 
permitting an indictment for any offense punishable by 
death to be found at any time without limitation, is clear, 
unambiguous, and unmistakable. Accordingly, that lan- 
guage is not open to interpretation, and must be held to 
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authorize the prosecuting arm of the Government to find 
an indictment at any time where the offense is indicted for, 
is punishable by death. 

With equal force, section 3282 can be given the full import 
of its plain meaning of requiring indictments in non-capital 
cases to be filed within three years of the commission of the 
offense. 

Assuming, arguendo, that there is apparent conflict in 
the interpretation of the sections the rule of statutory con- 
struction clearly provides that all parts of the statute in 
peri matri must be read in light of each other and harmon- 
ized wherever possible. Calvert v. Terminal Taxicab Co., 
48 App. D.C. 119 (1918) ; Grant v. Cook, 7 D.C. 165 ( ys 
Rudolph v. United States, 37 App. D.C. 455 (1911). In 
applying this principle it seems clear that under the mean- 
ing of the entire statute, the running of the statute of limi- 
tations is controlled by the type of indictment filed against 
the accused rather than the ultimate verdict and punish- 
ment meted out to him. 

Thus, in applying this interpretation to the accused’s 
case it is apparent that the statute of limitations has no 
limitation. He was indicted for a first degree murder case, 
and convicted of second degree murder. It is the filing of 
the first degree indictment that determines the running of 
the statute, and accordingly even though the jury as an 
issue of fact decided against the first degree murder charge, 
and returned the less charge of second degree murder, there 
was no bar to his conviction. The trial court did not err in 
denying his motion to vacate sentence. 


12 The accused’s reasoning as to the interpretation of the statute 
would be particularly disturbing in areas where the jury recom- 
mends the punishment to be meted out to the accused following his 
conviction. Under the rape and first degree murder code provi- 
sions the accused shall suffer death, but the jury has the authority 
to qualify their verdict by adding the words “without capital punish- 
ment.” Similarly, under the kidnapping statute the accused does 
not suffer the death penalty unless the jury recommends the capital 
punishment. Also under the treason case the death penalty may be 
voided at the discretion of the trial judge and he may impose the 
minimum sentence of five years. 
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V 


Assuming, Arguendo, That a Second Degree Murder Conviction 
Is Controlled by a Three Year Statute of Limitation, the 
Statute of Limitations Was Tolled by the Accused’s Ad- 
judication of Mental Incompetency. 


Appellant contends that he was convicted of second de- 
gree murder, an offense not punishable by death, and ac- 
cordingly his prosecution must be controlled by the three 
year statute of limitations. Assuming, arguendo, that ap- 
pellant is right in his contention there still would be no 
cause to vacate his sentence. 

The record makes clear that almost immediately after 
the offense occurred appellant was unavailable for prose- 
cution, because of his mental incomnetency; and conse- 
quently the running of the statute of limitations was tolled. 

Statutes of limitation are creatures of statute, and are 
enacted upon the presumption that one having a well 
founded cause of action will not delay in enforcing it be- 
yond a reasonable time if he has the power to bring the 
action. However, the basis for this presumption dissipates 
when the plaintiff is disabled from bringing his action be- 
yond his control. In the case of United States v. Wiley, 11 
Wall. 508, (1870) the Supreme Court had occasion to decide 
a case that is somewhat analogous to the issue urged on 
this Court by the aceused. In Weley the court decided that 
the existence of the rebellion between the states tolled the 
statute of limitations from running against the Govern- 
ment. In its decision the court stated, 11 Wall. at p. 513: 


‘« |... But it is said those decisions only rule that 
the war suspended the statutes’ running against claims 
by one citizen upon another, and that they do not relate 
to claims of the government against its own citizens 
resident in rebellious States. This may be conceded, 
but the same reasons which justify the application of 
the rule to one class of cases require its application to 
the other. True, the right of a citizen to sue during 
the continuance of the war was suspended, while the 
right of the government remained unimpaired. But it 
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is the loss of the ability to sue rather than the loss of 
the right that stops the running of the statute. The 
inability may arise from a suspension of right, or from 
the closing of the courts, but whatever the original 
cause, the proximate and operative reason is that the 
claimant is deprived of the power to institute his suit. 
Statutes of limitations are indeed statutes of repose. 
They are enacted upon the presumption that one hav- 
ing. a well-founded claim will not delay enforcing it 
beyond a reasonable time, if he has the power to sue. 
Such reasonable time is therefore defined and allowed. 
But the basis of the presumption is gone whenever the 
ability to resort to the courts has been taken away. 
In such a ease the creditor has not the time within 
which to bring his suit that the statute contemplated 
he should have. It is quite obvious that this is the 
case, as well where the government is the creditor as 
where the creditor is a citizen of the government, and 
if, therefore, the running of the statute is suspended 
in favor of the citizen, with equal reason must it be in 
favor of the government. 


It is fundamental principle that an insane person can 
neither plead to an indictment, be subjected to a trial or af- 
ter trial, receive judgment, or, after judgment, undergo 
punishment. Youtsey v. United States, 97 F. 937 (6th Cir. 
1899).* Such principle of law was recognized in the early 
common law. In 1 Hale, P.C. 34, it is stated: 


‘‘If a man in his sound memory commits a capital 
offense, and before his arraignment he becomes abso- 
lutely mad, he ought not by law to be arraigned dur- 
ing:such frenzy, but be remitted to prison until that 
incapacity be removed. The reason is, because he 
cannot advisedly plead to the indictment. * * * And if 
such person of non-sane memory after his plea, and 


13 Nobles v. Georgia, 168 U.S. 398, 18 S. Ct. 87 (1897); Under- 
wood v. People, 32 Mich. 1 (1875); Guagando v. State, 41 Tex. 
626 (1874); Smoot, Law of Insanity, § 452 pp. 376, 377; 16 C.J. 
§ 73 p. 99 and 16 C. J. § 828, p. 457, 
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before his trial, becomes of non-sane memory, he shall 
not be tried; or, if, after his trial, he becomes of non- 
sane memory, he shall not receive judgment, or, if af- 
ter judgment he becomes of non-sane memory his ex- 
ecution shall be spared; for were he of sound memory 
he might allege somewhat in stay of judgment or exe- 
cution.’’ 


From these authorities it is apparent that appellant was 
incapable of pleading to the indictment because he had 
been adjudicated mentally incompetent shortly after com- 
mission of the offense.* But even more apparent is the 
fact that the aceused is under a disability that precluded 
the Government from proceeding with the criminal prose- 
eution. The fact that neither of the parties to the action 
was responsible for the disability does not alter the situ- 
ation. The significant fact remains that the disability has 
impaired the right of the Government to proceed with the 
action. In quoting from the Wiley Decision * ‘‘But it is 
the loss of the ability to sue rather than the loss of the right 
that stops the running of the statute.’’ Clearly such a 
loss exists in the instant case, and accordingly the Govern- 
ment should not be deprived of bringing its action within 
a three-year period following the removal of the disability. 
The record in the instant case discloses that the accused 
was adjudicated mentally incompetent in March of 1939. 
This occurred approximately two months after he was ar- 
rested for the wilful poisoning of the deceased Ruth Me- 
Donald. He remained at the hospital continuously until his 
social release in 1952. Thereafter, on November 1, 1954, 
the Government once again filed a first degree indictment 
charging the accused with the unlawful death of Ruth 
McDonald. It is patently clear from these facts that the 
accused had not recovered his mental competency for a 
period in excess of a three-year period, prior to the filing 
of the indictment in November of 1954. Such being the 


14 Apparently the adjudication date was Feb. 1, 1939 (J.A. 3). 
1511 Wall. at p. 513. 
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case there was a tolling of the three-year statute of limita- 


tions. 
CONCLUSION 


WueEneFForg, it is respectfully submitted that the judg- 
ment of the lower court be affirmed. 


OLIVER GASCH, 
United States Attorney. 
Lewis CaRROLL, 
Tuomas A. FLANNERY, 
Frep L. McIntyre, 
Assistant United States Attorneys. 
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Testimony of Witnesses at Trial 


Ethel Prince, resident of 311 Apple Drive, Spartanburg, 
South Carolina, testified that on December 28, 1938, she 
“was living in the District of Columbia. She was working 
doing household work, and was also employed at a cafeteria. 
On December 28, at about 11 P. M., she visited the 600 
Freeman’s Court in the District of Columbia. There were 
three other girls at the residence when she arrived, and 
shortly, at about 11:30 P. M., Algie Brown Patterson came 
there with appellant—Robert Askins.'’ Appellant and Alice 
Patterson talked for awhile in the living room, and then 
appellant came to the door of the kitchen and asked Amanda 
Powell, Arlene Blackwell, Ruth McDonald and Ethel Prince 
if they wanted a drink. Ethel Prince stated that she would 
like a drink, and thereafter she testified as follows (R. 109) : 


Q. So what else happened? What else was said 
and done? 

A. Well, he told me, he said: Get six glasses, and 
I did. 

Q. And after you got six glasses, did he say or do 
anything then? 

A. Yes, he did. After I got the six glasses, I set the 
six glasses up on the table, and he pulled out a half a 
pint bottle of Paul Wilkins whiskey, which I will never 
forget as long as I live and he poured out of this bottle 
an equal amount of whiskey in each glass. 


* & * * 
He said: Let us say a toast.* 


* * * 


1The record shows that the witness identified the appellant— 
Robert Askins. (R. 108) 

2 Ethel Prince also testified: At that time to my estimation he 
was just as normal as you or anybody else in the courtroom. He 
didn’t have any symptoms or any glare about the eyes or anything. 
He wasn’t even in a stupor. He wasn’t in a daze, because if he had 
been in any emotion at that time I would not have drunk his 
whisky. In fact, if he acted funny, I wouldn’t have been there. I 
would have went out the front door (R. 110). 
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Q. What happened then? 

A. Well, after we said a toast, he taken out a pocket- 
book, and he said that the first one—he laid it on the 
table, and he said the first that drinks his whisky right 
down would get some money. 

Q. Then what happened? 

A. All right. Ruth McDonald, she was also em- 
ploved and she taken her glass up and drank hers di- 
rectly down. Just as, in fact, as fast, as you can drink 
a glass of water, drank it down. 

Q. What did you do with your glass? 

A. I taken my glass up and I drank some, and it 
didn’t taste right to me. ... 

Q. Well, did the whisky do anything to you? 

A. Yes, it did. 

Q. What happened? 

A. It started burning. It started burning my mouth. 
It felt—it even tasted worse than three sixes when you 
take it without water. It tasted worse than that, ten 
times worse than that. 


Ethel Prince further testified that after the girls had 
drunk the whiskey appellant left the house. Shortly there- 
after the girls became ill and began to vomit a green sub- 
stance. Ruth McDonald was so ill that her mouth could not 
be opened to give here an antidote of milk and eggs. (R. 
114). After helping to administer the antidote, Ethel Prince 
stated that she poured the whiskey from the whiskey glasses 
back into the bottle that had been left by appellant, which 
she turned over to the police officer Danielwicz who had re- 
ported to investigate the incident. Early the following 
morning a Casualty Ambulance came to the house. The at- 
tendant examined Ruth McDonald and pronounced her 
dead. Ethel Prince stated that she went to Gallinger Hos- 
pital and later to Freedman’s Hospital where she remained 
for several days (R. 118). 


Alice Patterson Brown residing at 219 G Street, S. E., 
testified that on December 28, 1938, at about 11:30 she met 
appellant on the street, and went with him to Room 5 at 
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Freeman’s Court.* They first went to a room off the 
kitchen, but later both she and appellant went into the 
kitchen where there were several other girls. She further 
testified that appellant poured them a drink whereupon they 
said a toast, and drank the whiskey. Ruth McDonald (de- 
cedent) the first to drink it all staggered back to the couch 
and some of the girls complained about the taste of the 
whiskey. Thereafter appellant left the apartment, and the 
girls who had drunk the whiskey became ill and began to 
vomit. (R. 65.) 

Alice Patterson Brown further testified that she became 
ill from drinking the whiskey, and that she went to Gallin- 
ger Hospital where she remained for several days. (It. 65.) 

Officer Eugene Danielwitez, member of the Metropolitan 
Police Department testified that he responded to 600 Free- 
man’s Court at about 4:57 A.M., and entering apartment 5 
he saw a dead girl lying on the bed and four other girls in 
the room. He further testified that Ethel Prince gave him a 
whiskey bottle which he initialed and which he later turned 
over to the station clerk at No. 2 precinct (R. 137). 

Mr. John B. Reed, Chief Chemist of the Health Depart- 
ment for the District of Columbia, testified that on Decem- 
ber 29, 1938, Detective Liverman delivered to him a sample 
of blood, of stomach contents, kidney, and a small bottle 
labeled Carl Wilkins Special, bourbon whiskey. A chemical 
analysis was made of the various items, and such tests dis- 
closed a strong presence of potassium cyanide (R. 52).4 

Inspector William J. Liverman of the Metropolitan Po- 


3 Alice Paterson Brown admitted that she was a prostitute as of 
December 27, 1938 (R. 56). 

4 Mr. Reed testified: “Yes, I made a determination of potassium 
cyanide in the whisky and found it to 2.9 per cent of potassium 
cyanide, and the blood showed a strong test of cyanide, and the 
kidney showed a strong test of cyanide, and I also had—I didn't 
mention—I had some stomach contents, and that showed .05 per 
cent potassium cyanide, five hundredths of one per cent of potassium 
cyanide in the stomach contents. (R. 52).” 

Mr. Reed also made a chemical analysis of another whiskey bottle 
that was found in the appellant’s room. It contained 2.1 per cent 
potassium cyanide. 
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lice department, testified that on December 29, 1938, appel- 
lant was brought to the second precinct at about 6 P.M. and 
he (Liverman) had occasion to question him about the death 
of Ruth McDonald (R. 210). Liverman stated that appel- 
lant admitted giving the whiskey to the girls. Appellant 
went on to state that he was home during the early part of 
the evening, but became restless when his thoughts turned 
to the girls down in the alley. Finally he remembered he 
had a bottle of whiskey in the garage. He got it and took 
two good drinks from it, whereupon he refilled it with potas- 
sium of cyanide.* Thereafter he walked to the vicinity of 
the 600 block of O Street, where he met Alice Patterson 
whom he accompanied to Apartment 5, of 600 Freeman’s 
Court. Appellant stated that he had intercourse with Alice 
Patterson, and then walked into a room where several other 
girls were present. Upon the insistence of Alice Patterson 
he (appellant) poured all the girls a drink out of the bottle 
that he had brought with him. He departed from the ad- 
dress when all the girls began to spit out the whiskey, and 
to complain about its burning effects. 


Liverman read, before the jury, a four page signed con- 
fession of appellant. In the confession appellant stated 
that he had drunk some whiskey, and was in such a condi- 
tion that he didn’t know what he was doing when he poured 
the girls the whiskey containing cyanide.® 


5 Appellant stated that he got the potassium of cyanide from the 
laboratory of the Miner’s Teacher’s College, which he was attending 
as a student. 

®See appendix No. 1 (App. 27) for the complete written con- 
fession of appellant. In this written confession appellant asso- 
ciated his actions with the whiskey he had drunk. 

* * * T think I drank quite a bit of the whiskey in the garage, 
to give me the nerve to exterminate myself. 

Question: You state that this whiskey you had drank had got- 
ten you into such a condition that you did not realize the danger 
you were putting these women into by drinking this poisoned 
whisky, * * * 

Answer: I did not realize the danger I was in as I was in such a 
bad condition. 

Question: Didn’t you know that the cyanide was still in the 
whiskey that you offered these girls to drink? 
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Harold H. Hodge, former Metropolitan Police Officer 
residing in Haskell, Texas, testified that during December, 
1938 he was a police officer assigned to Number 2 precinct. 
Ife stated, approximately three months prior to the poison- 
ing incident, appellant had worked for him as a police in- 
former. He was used to make number plays, whiskey buys 
at various places in the city (R. 186). Thereafter Hodge 
testified as follows (R. 187): 


Q. Now, during the time he worked for you, did he 
ever appear to be in a daze or stupor? 

A. No, sir, he did not. 

Q. Did he ever tell you that he was hearing voices? 

A. No, sir. 

Q. Was he an efficient worker in his work with you? 

A. He really was. (R. 187) 


Hodge stated that appellant was working for him at the 
time of the poisoning, and he talked to him about the crime, 
and why he wanted to do such a thing. Appellant replied 
that not too long ago he had contacted a venereal disease 
and that he had done it to get even. He then testified 
(R. 188) : 


Q. What did he say he did to get even? 

A. It was poison. He said he put cyanide of potas- 
sium, mixed it whiskey, and give it to all of them, and 
he meant to kill them all at one time if he could, and 
he further stated that he intended, his intention was 
to kill all the prostitutes in town if possible.’ 


Answer: It was the whiskey I had drank, I was in such a con- 
dition that I didn’t realize it. 

Question: Were you drunk on the night of December 28, 1938, 
when you went into the house with the girl? 

Answer: I wasn’t staggering. I could feel a sensation in my 
head. (App. 32). 

* Hodge saw appellant in court the morning following the alleged 
poisoning. At that time he and appellant were talking to the As- 
sistant United States Attorney about pending cases. At this par- 
ticular time Hodge stated that he did not appear to be in a daze or 
stupor nor did he seem to have any difficulty in talking (R. 189). 
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Doctor Joseph L. Gilbert, Chief Psychiatrist at Gallinger 
Municipal Hospital, testified * that he examined appellant 
when he was admitted to the psychiatric department on 
February 3, 1939. On March 15, 1939 he had completed 
his examination, and was of the opinion that appellant was 
of unsound mind, suffering from dementia praecox of the 
catatonic type. (R. 382) 

Doctor Gilbert also testified that he was of the opinion 
that appellant was of unsound mind on December 28, 1938, 
and that such a condition would have occasioned him to 
commit assaults and homicides (R. 403).® On cross- 
examination Doctor Gilbert testified that he had not seen 
appellant on or prior to December 28, 1939, and it was not 
until February 3, 1939 that he saw and examined appellant 
for the first time (R. 481). He further testified that he did 
not know about any of the cireumstances surrounding the 
alleged December 28 crime nor had he talked to any of 
the officers or other persons who had seen and observed 
appellant within a short period of the commission of the 
crime. Dr. Gilbert upon questioning stated that it was 
only by opinion, by the subsequent examination, and his 


8 In December of 1938 and in the early part of 1939, Doctor Gil- 
bert was alienist for the District of Columbia and chief psychiatrist 
at Gallinger (R. 380). In his testimony Doctor Gilbert described 
appellant’s symptoms generally as follows: (R. 385) 


He (Askins) has been apathetic, dull and confused. He is un- 
certain of the day of the week. He does not know the date. He 
is neurastheniac. He shows considerable stereotyped blank look 
and movements of the facial muscles. There is a great deal 
of difficulty in thinking, incoherence of thought and thought 
blocking. Inability to express his thinking, to coordinate his 
thinking. He has hallucinations of hearing voices, and he mut- 
ters and talks to himself a great deal. 


® March 28, 1952, in response to a letter from the Office of the 
United States Attorney, Doctor Gilbert replied * * * in the case of 
Robert. Elwood Askins, a colored man, who was transferred to the 
psychiatric department of Gallinger Municipal Hospital on Febru- 
ary 3, 1939, and having reviewed the records of my examination 
made during February and March, 1939, it is my opinion that 
Robert Elwood Askins was of unsound mind on December 28, 1938 
(R. 403). 
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knowledge of 30 years’ experience with thousands of mental 
cases that he determined appellant was of unsound mind, 
and exhibited symptoms of dementia praecox on December 
28, 1938, the date of the alleged crime.” (R. 431). 


10 Following is other testimony that had a direct bearing on the 
determination of symptoms exhibited by appellant. 


A. (Dr. Gilbert) No; his condition was such he could not 
give me any history of any kind about anything, except a few, 
as I have already testified, a few muttering statements. (R. 441) 


* * * * * 


Q. (Mr. Flannery) Didn’t you say in that report to Mr. 
Pine that on various examinations this man gave his age as 19? 
A. Yes, sir, which according to the records was incorrect. 


* * * * * 


Q. What was his actual age? 
A. 20, in January of that year. 


* * * + * 


Q. He said he was born January 7, 1919? 

A. That is correct, which would mke him 20 in January of 
that year. 

Q. Was his birth date correct? 

A. From the records, as far as I know, it is. He is a college 
man too. 

Q. As a matter of fact he told you over there that he spent 
three years in college? 

A. Well, he had some college. He said three years to me; 
yes, sir. 

Q. Didn’t you find that to be substantially correct? 

A. I didn’t confirm it, but I understand he had some college. 

Q. You didn’t confirm that? 

A. No, I didn’t. 

Q. He said he wasn’t married. You found that to be true, 
didn’t you? 

A. I didn’t find it to be true. I merely put it down as a 
statement from him. 

Q. Oh, you didn’t check on the truth of these statements he 
made to you? 

A. No Sir. 

Q. Didn’t you consider that important in finding out whether 
or ace what he told you was the truth or possibly hallucina- 
tion? 
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Mrs. Ethel M. Young, mother of appellant took the stand 
and testified, that during the latter part of 1938 appellant 
began to act strangely. He would look off into space for 
no apparent reason, and also tended to mutter and mumble 
to himself. On cross-examination Ethel Young testified 
that by the middle of December, 1938, she had reached a 
conclusion that appellant was not of sound mind, and that 
he needed psychiatric care. However, on further cross- 
examination she testified that she had been before Judge 
Keech, on January 23, 1947 in connection with a habeas 
corpus hearing. Thereafter she testified as follows: 


Q. And you remember testifying on that hearing 
under oath? 
A. Well, if I did, I did. 


* * 
By the Court: 


Q. Well, did you testify before Judge Keech? 
A. Yes, I did. 


By Mr. FLannery: 


Q. Now, do you remember being asked this question 
by Mr. Laughlin, your son’s attorney at that time? 
‘*Question: Now, at that time after his arrest, I 
take it, he was sent to the District Jail?’’ 
And your answer being: ‘‘Yes, sir, he was.”’’ 
‘*Question: Did you visit him in the District Jail 
while he was awaiting trial?’’ 


* * * * 


‘‘Question: You talked with him there?’’ 

And you saying: ‘‘ Yes.’’ 

Then being asked this question: ‘‘And after that 
time, Mrs. Young was it your belief that there was 
anything wrong with Robert?’’ 


A. It didn’t make any difference? 

A. I knew he couldn’t tell the truth from his mental condi- 
tion. He could not tell the truth from the mental condition, 
and that is the reason for these variations in accuracy. (R. 444) 
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And you gave the answer: ‘‘No, there wasn’t’’ 


(Emphasis added.) 


Doctor Amino Perretti, employed at the District of Co- 
lumbia General Hospital, psychiatric department," testi- 
fied that he was familiar with the Gallinger Hospital re- 
ports, the diagnosis reached by Doctor Gilbert, the diag- 
nosis reached by St. Elizabeth’s Hosiptal, and the state- 
ments of the officers involved in the investigation of the 
ease, and that in his opinion appellant was not of un- 
sound mind on December 28, 1938, the date of the commis- 
sion of the crime. (Emphasis added) He further testi- 
fied that the psychosis, dementia praecox may be precipi- 
tated by incarceration, and that in his opinion the psychosis 
of appellant developed as the result of his incarceration at 
Gallinger. (R. 516) 

Doctor Morris Kleinerman, Assistant Clinical Professor 
of psychiatry at the medical school of George Washington 
University,” testified that he had occasion to see appellant 
in 1939 when he was a member of the admissions confer- 
ence, and that he had examined appellant’s St. Elizabeth 
records, and was familiar with the Gallinger records, and 
the statements of the police officers concerned with the in- 
vestigation of the case (R. 588). 

Thereafter Doctor Kleinerman testified as follows: 


Q. Doctor, could you at that time after you had par- 
ticipated in the admission conference, and interviewed 
the patient, and conferred with the other doctors who 


11 Appellant raised no objection to Doctor Perretti’s qualifica- 
tions as an expert in the field of psychiatry. 

12 Doctor Kleinerman testified that he was a graduate of the 
University of St. Andrew’s Medical School in Scotland. He was on 
the staff of St. Elizabeth’s Hospital from December 1934 until Sep- 
tember 1947, during which time he worked at various places in the 
hospital, particularly Howard Hall where inmates involved in 
criminal offenses are housed. Kleinerman stated he was a member 
or associated with, diplomat of the American Board of Psychiatry 
and Neurology, a fellow of the American Psychiatric Association, 
District of Columbia Medical Society; Medical Society of St. Eliza- 
beth’s Hospital. (R. 583) 
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participated in the admission conference, could you with me 
the information that you had at that time have reached | 
any conclusion as to his mental condition at a prior 
time, say, December 28, 1938? 
A. You mean, approximately six months prior to the 
date when we saw him? 
Q. Yes. ‘ 
A. I could not. , 


* * * * * 


Q. Doctor, in your opinion can dementia praecox, 
catatonic type, begin in jail precipitated by incarcera- 
tion? i 

A. It can. (R. 587). 


* * * % * ' 


Q. Now, Doctor, based on that information which you 
stated you had in connection with this case and bearing 
in mind that the date of the alleged crime in this case ~ 
is December 28, 1938, do you have an opinion as to the 
mental condition of this defendant, Robert E. Askins, 
as of December 28, 1938? 
A. I have no opinion as to his mental condition be- 
cause I did not see him at that time. : 
Q. Yes, well, go ahead. 
A. But the statements which were given to me to 
read and so forth did not indicate the evidence of any 
mental illness. 


* * * * * 


Q. Does your examination of all the records in this “) 
case indicate to you that the defendant’s mental dis- 





- “ 
order began at a time subsequent to December 28, | 
1938? 

A. I would say the records which I have seen or been ‘ 
told about indicate that. (R. 589.) * z 
13 The record shows that during the early part of February 1939 4 


appellant was transferred from the District of Columbia Jail to 
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Confession of Appellant 


‘Office of the Homicide Squad. 

‘Metropolitan Police Department, 

‘“Washington, D. C., 

‘‘Friday, December 30, 1938, at 12:15 a. m. 

‘‘Subject: Death of Ruth McDonald, alias Teeney, col- 
ored, age 31, late of Apartment +5, 600 Freeman’s Court, 
Northwest. 

‘‘Statement by Detective Sergeant William J. Liverman, 
of the Homicide Squad to Robert Elwood Askins, colored, 
age 19, of 1814 First Street, Northwest. 

‘Robert Askins, you are held on account of the death of 
Ruth McDonald, colored, age 31, late of 600 Freeman’s 
Court, Northwest, who was pronounced dead about 3:30 
a. m., December 29, 1938, at the above address, said death 
the result of cyanide poisoning. You have told me that you 
are the one who administered this poison to the said Ruth 
MeDonald. I now ask you to make a complete statement in 
regard to this poisoning so that it can be taken down on 
the typewriter, but before doing so I care to advise you 


that you make this statement of your own free will; also 
that this statement will be used at your trial if necessary. 
After hearing what I have just told you, do you want to 
make a complete statement?’’ 

‘¢ Answer by Robert Ellwood Askins: ‘Yes, sir, I want to 
tell you about it.’ 


‘*SraTEMENT: 


‘*T live at 1814 First Street, Northwest, with my mother 
and step-father. I have one sister living there with me. I 
am not married and I have never been married. I don’t 


Gallinger Hospital. On March 15, 1939, Dr. Gilbert had completed 
his examination of appellant and determined that he was of unsound 
mind (R. 381). In April 1939 appellant was transferred to St. 
Elizabeths for treatment. (R. 395). 

The record further shows that appellant was at St. Elizabeths 
for over 12 vears undergoing psychiatric treatment, but the exact 
date of his legal release from the hospital is not included in the 
record. (R. 369) 
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have any regular employment, but I have worked and am 
still working as an informer for officers of No. 2 and No. 
13 precinets. I have been doing this kind of work since 
July 5th of this year. I was home practically all day yes- 
terday, that is Wednesday, December 28, 1938. I had din- 
ner about 5:30 p. m., and then I listened to the radio for a 
while.. Then I started to study my school books as I am in 
junior year at college. After studying for a while I began 
to think about certain experiences I’d had with women in 
the red light districts. I tried to shake it off by getting up 
and walking around a bit. I had previously asked my 
mother if my insurance policies had been paid up. I began 
studying again and the same thoughts occurred. Then I 
went out and took a little walk and then I came back to the 
house: Then I started studying again. Finally I couldn’t 
study any more. I was very disgusted with myself, and 
thought that I should end it all. I went to the basement of 
my house and got a tube which contained a solution which 
contained cyanide. I had had this tube for some time. It 
was recommended to me for killing and getting rid of 
roaches. I poured this solution into a mayonnaise jar and 
I then went out into the garage in the rear of my house 
and got a half pint bottle which was filled with whiskey. 
I had‘had that for some time, too, and I kept it in the gar- 
age as I couldn’t take it in the house where my mother 
could find it, as I was not a habitual drinker. I think I 
drank quite a bit of the whiskey in the garage, to give me 
the nerve to exterminate myself. I walked up into a alley 
and I poured the cyanide solution out of the mayonnaise 
jar into the remaining whiskey with the intention of drink- 
ing some of the contents when the whiskey I had drank in 
the garage took effect. I threw the jar in the alley into 
someone’s ash can or wastebasket. I began walking aim- 
lessly: going up on Fourteenth Street, walking up and down; 
and then going around Rhode Island Avenue, and down 
Ninth Street. I stopped on the outside of a lunchroom for 
a while, it was either at Ninth and O or Ninth and P. Then 
I walked on down toward Seventh Street on either O or P 
Street. After I crossed Seventh Street I was accosted by 
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several colored women who asked me if I wanted to have 
some sport. I walked on by them, and I was accosted by 
some other woman on a side street off Seventh Street. I 
don’t know what street it was. These women asked me the 
same thing and one in particular was persistent and she 
asked me to go with her. I walked down the street I was 
on with her and I went into a house with her, I don’t know 
the address of this place or the street that it is on. When 
we got in the house, where she and I were alone and I 
gave her a dollar and I had intercourse with her. I took 
my coats off before I had intercourse with this woman. The 
bottle containing the cyanide and whiskey was in one of 
my coat pockets at that time, I don’t remember which coat 
it was, but my coats were in the room with me. She saw 
the bottle sticking out of my coat pocket and she asked me 
to give her and her friends a drink. I don’t remember 
whether it was before or after I had the intercourse with 
her that she asked me this. I told her, ‘No,’ meaning that 
I wouldn’t give her a drink. Then she took the bottle out 
of my coat pocket and went into the next room. I heard 
her address someone as Mister in there. I looked back 
there to see who it was and saw that there were only ladies 
back there. I started to walk into the room but then some- 
one told me to go back as a Jady was urinating in there. I 
stayed out for a while and then I went in. Some women 
were getting glasses out. I remember taking the bottle 
and pouring out some drinks. Then someone else took the 
bottle and they also poured out some drinks. Then some- 
one suggested that we tap glasses for a toast. One of the 
girls dranks hers before the rest of us drank. I remember 
that someone made a toast, but I don’t remember what it 
was. This girl that drank first just tasted hers and then 
set it back on the table and said that it smelled funny and 
tasted funny. Then someone said that it was wine. I had 
my glass at my mouth, but after the girl said that I said, 
‘Wait a minute.’ I took my glass and someone else’s and 
took it in the next room and held them over an oil lamp. 
Someone told me to stop and someone else said that I was 
trying to see if the alcohol would burn. I put the glasses 
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down and I locked the door and put the key in my pocket and 
then I tried to turn the knob of the door to go out. Then I 
unlocked the door and stepped out of the door and then I 
went back in. One of the girls had a toothbrush or wash- 
cloth and she was washing her mouth with it. Someone 
else appeared to have soap and water in her mouth and 
she was spitting it out. I went out of the house and out 
of the alley and I went up by a liquor store and looked in 
the window, on Seventh Street, and I then walked on home. 
I went to bed. I don’t know what time it was, but I know 
that the traffic lights were not on. This morning, December 
29, 1938, about 9 o’clock I was told that someone wanted 
to speak to me on the phone. It was Policeman Hodge of 
No. 2 precinct. He told me to be at the District Supreme 
Court by 9:45 a. m., that Mr. Krouse wanted to see me. I 
went upstairs, got dressed, ate my breakfast, and I walked 
on down to the court. I saw Mr. Hodge and was told that 
the case would come up Thursday, January 5, 1938. I 
then walked on home. Then I went to the Miner’s Teachers 
College. Then I want on the Howard University campus 
and then I walked home in a roundabout way. When I got 
home my mother told me that somebody had been there to 
see me and that she wanted me to go to the store for her to 
get a pound of hamburger. I went right on toward the 
Sanitary Store, but before I could get there I was accosted 
by Policeman O’Sullivan, who took me to No. 2 precinct, 
where he questioned me concerning some women who had 
suffered from some whiskey that I had and they drank. I 
told him that it was not my intention when I left the house 
to harm anyone except myself, but that I had drank quite 
a bit out of the bottle that I had in the garage and while 
waiting for the effects of the whiskey I walked around. 
I also told him the same story that I am telling you in this 
statement.’ 

“‘Questioned by Detective Sergeant W. J. Liverman: 

“‘Question: How far have you gone in school? 

‘Answer: To the junior year in college. 

‘‘Question: Have you ever studied chemistry? 

‘* Answer: I have studied chemistry, zoology and botany. 
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‘‘Question: How many years have you studied chemis- 
try? 

‘‘Answer: About two and a quarter years. 

‘*Q@uestion: Do you know what potassium cyanide is? 

‘‘ Answer: Yes, sir. 

‘‘Question: Do you know that it is a deadly poison? 

‘‘ Answer: I knew it was a poison, as I was told it would 
kill bugs. I knew it was a very dangerous chemical. I 
have read about it in newspapers and magazine articles. 

‘‘Question: Have you ever read of the effect of cyanide 
on the human system? 

‘‘Answer: I read an article that said why should people 
kill themselves by jumping off bridges and drowning when 
there was much quicker means by the use of poisons such 
as cyanide and arsenic. 

‘Question: Where did you get this cyanide that you 
mixed with whiskey last night? 

‘Answer: I got it sometime ago from a boy whose name 
I don’t know. He told me it was good for killing roaches. 

““Question: Where did you keep this cyanide? 

‘Answer: On a table in the basement of my house. It 
was in a glass tube. 

‘‘Question: Was it mixed, or was it in a powder form? 

‘¢ Answer: It was in solution of water and cyanide which 
I had mixed myself. 

‘‘Question: I now show you a round glass tube and I 
ask you if this is the tube you kept the cyanide solution 
in and the same tube from which you poured the evanide 
solution into a mayonnaise jar and thence into a whiskey 
bottle the night of December 28, 1938? 

‘Answer: Yes, sir, that’s the tube. 

‘‘Question: After you mixed this cyanide and whiskey 
and put it in your pocket and walked around as you stated, 
finally going into the room of this girl and having inter- 
course with her, and she asking you for a drink from this 
bottle which contained evanide and whiskey, why did you 
pour out several glasses and permit them to drink it in 
your presence and you know it to be poison? 

‘Answer: The only possible explanation I can give for 
that is that the whiskey I had drank before I went to the 
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house had made me unaware of the danger I was exposing 
these women to, as I ordinarily do not approve of mis- 
treating women. When the woman made mention of the 
fact that the whiskey had a peculiar taste, I told them to 
hold everything. I took the glass I had and that of one 
of the women and held it over a lamp and I can’t give any 
reason for doing that. 

“‘Question: You state that this whiskey you had drank 
had gotten vou into such a condition that you did not realize 
the danger you were putting these women into by drink- 
ing of this poisoned whiskey, but you did realize the danger 
to yourself when you poured yourself a drink and carried 
it to your mouth and failed to drink, didn’t you? 

‘*Answer: I did not realize the danger I was in as I 
was in such a bad condition. 

“‘Question: Didn’t vou know that the cyanide was still 
in the whiskey that you offered these girls to drink? 

‘Answer: It was the whiskey I had drank. I was in 
such a condition that I didn’t realize it. 

‘““Question: Were vou drunk on the night of December 
28, 1938, when you went into the house with the girl? 

‘¢Answer: I wasn’t staggering. I could feel a sensa- 
tion in my head. 

‘‘Question: How much had you drank? 

‘Answer: I drank enough out of the bottle that when 
I poured the tube full of cvanide solution in the whiskey 
bottle it filled it to the neck. 

‘‘Question: Is that all vou had to drink that night? 

‘“¢ Answer: Yes, sir. 

‘‘Question: What time did vou drink this whiskey? 

‘¢ Answer: I’d say about 10 o’clock. 

‘‘Question: What time did you go in the house with this 
girl? 

‘¢Answer: Approximately an hour and a half after I 
drank the whiskey. 

‘‘Question: After you drank this whiskey, you remember 
every place you went to up to the time you went in the 
house. You do remember everything that transpired in the 
house. If you was drunk as you say you was how do you 
account for remembering all of this? 
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‘*Answer: I can’t account for it.’’ At this point, there 
is written in ink as follows: 

‘‘As it was my intention to end my life when I left my 
house.’’ 


And the initials are R.E.A. and are on the margin of the 
statement. 
Now, continuing reading the statement: 


‘*Question: You stated that you met Officer Hodge this 
morning and you talked with him. You realized today that 
these women had drank poisoned whiskey. Why didn’t 
you tell him about it? 

‘Answer: I hadn’t thought about it when I talked with 
him. 

‘*Question: When did you think of it that these women 
had drank whiskey containing poison which belonged to 
you? 

‘¢Answer: Not before the time Officer O’Sullivan took 
me to No. 2 station. 

‘*Question: You say that after you mixed the cyanide 
and whiskey you waited until the whiskey that you drank 
took effect before you drank the poisoned whiskey when 
you felt the effects of the whiskey you drank? 

‘¢Answer: The only thing I know is that I forgot. 

‘Question: Do you have anything against women who 
live a life of prostitution? 

‘Answer: I think they should be put in jail and made 
to work. 

“‘Question: Why do you have this feeling against women 
of that type? 

‘¢ Answer: Because it is possible to get disease from them 
and they break a man’s morals. 

‘‘Question: Have you had intercourse with prostitutes 
before? 

‘*Answer: Yes, I have had intercourse with some of 
these women because I have been acquainted with them and 
if I had not been I wouldn’t have any desire for it. 

‘‘Question: What got you in the mood to commit suicide 
on the night of December 28, 1938? 

‘“Answer: I was in a melancholy state and disgusted 
with myself for not having more will power.”’’ 


And now appears the word ‘‘than’’ written in ink. 
To continue reading: 


‘‘Than to allow the thoughts of these women to enter my 
mind. This was very detrimental to my school work. 

‘‘Question: Have you ever thought of committing sui- 
cide before? 

‘‘Answer: Yes, sir. One other time I got very far back 
in my school work so that I would lose a whole half year 
out of school, but I didn’t attempt it. 

‘‘Question: Do you know what brand of whiskey this 
was that you mixed the cyanide with? 

‘Answer: No, I don’t know as I’d had the whiskey for 
about a month in the garage. 

‘‘Question: Why did you buy the whiskey? 

‘¢ Answer: I was invited out with some friends to a party 
and it was suggested that certain of us bring something to 
drink and I bought the whiskey but I didn’t go to the party 
and I kept it in my garage. 

‘*Question: Do you know where you bought this whiskey? 

‘¢Answer: No, I don’t. It was somewhere downtown. 

‘‘Question: Is there anything else that you want to add 
to your statement that has not already been covered? 

‘Answer: If I was in the state of mind that I am now 
and knew that the whiskey contained cyanide, I would not 
have permitted them to drink it, as I think that they should 
be taught how to work other than by selling themselves. 
I would not knowingly harm any woman. That’s all. 

‘‘Question: Askins, you have now read your statement, 
my questions and your answers. I now ask you if these 
were all made voluntarily by you, of your own free will, 
without any force or promises being used or made by the 
officers to obtain same? 

‘¢ Answer by Askins, yes.’’ 

And the statement is signed in ink, Robert Elwood 
Askings. 

Witnesses: W. J. Liverman. 

And then it states: ‘‘Statement completed at 2:10 a.m., 
12-30-38.”’ 
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JOINT APPENDIX 


932 UNITED STATES ) G. J. No. Orig. 
vs. Criminal No. 63430 
ROBERT E. ASKINS ) 


FIRST DEGREE MURDER 


[Filed in Open Court February 1, 1939] 
A TRUE BILL: 
/s/ 


Foreman. 


930 [Filed February 1, 1939] 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
District of Columbia, ss: January Term, A.D. 1939. 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Robert E. Askins, on, to wit, the twenty-eight day of 
December, 1938, and at and within the District of Columbia, contriving 
and intending to kill with poison one Ruth McDonald, then and there 
being, feloniously, wilfully and purposely did admins ter and give to the 
said Ruth McDonald a quantity of a certain deadly poison known as 
potassium cyanide sufficient to cause her death, as he, the said Robert 
E. Askins, then and there well knew, the exact quantity of said deadly 





poison being to the Grand Jurors aforesaid unknown; and the said Ruth 
McDonald did then and there drink and receive into her body the said 
deadly poison so administered and given to her by the said Robert E. 
Askins as aforesaid, whereby she, the said Ruth McDonald, did then 





2 
and there become mortally sick in her body, and so continued until, 
to wit, the twenty-ninth day of December, 1938, on which last mention- 
ed date she, the said Ruth McDonald, of the mortal sickness aforesaid, 
and at and within the District of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That he, the said Robert E. Askins, in the manner aforesaid, 
feloniously, wilfully, purposely and by means of poison, did kill and 
murder the said Ruth McDonald; against the form of the statute in such 
case made and provided, sand against the peace and government of the 
said United States. 

SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That one Robert E. Askins, on, to wit, the twenty-eight day of 
December, 1938, and at and within the District of Columbia, contriving 
and intending to kill with poison one Ruth McDonald, then and there being, 
feloniously, wilfully and purposely did administer and give to the said 
Ruth McDonald a quantity of a certain deadly poison sufficient to cause 
her death, as he, the said Robert E. Askins, then and there well knew, 
the exact quantity of said deadly poison and the exact kind and name of 
the said deadly poison being to the Grand Jurors aforesaid unknown; and 
the said Ruth McDonald did then and there drink and receive into her 
body the said poison so administered and given to her by the Said Robert 
E. Askins as aforesaid, whereby she, the said Ruth McDonald, did then 
and there become mortally sick in her body, and so continued until, 
to wit, the twenty-ninth day of December, 1938, on which last mentioned 
date she, the said Ruth McDonald, of the mortal sickness aforesaid, and 
at and within the District of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That he, the said Robert E. Askins, in the manner aforesaid, 


feloniously, wilfully, purposely and by means of pooson did kill and 
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murder the said Ruth McDonald; against the form of the statute in such 
case made and provided, and against the peace and government of the 
said United States. 


/s/ David A. Pine 
Attorney of the United States in 
and for the District of Columbia 


916 [Filed August 17, 1943] 


IN THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 
Holding a Criminal Court 
United States ) 
= ) Criminal Case No. 63430 
) 
) 


Robert E. Askins 


The Clerk will please enter a nolle prosequi as to the defendant 
Robert E. Askins in the above entitled case. 


/s/ Edw. M. Curran 
United States Attorney. 


by /s/ J. L. Ingoldsky, Jr. 
Assistant United States Attorney 


918 District Court Of the United States for the District 
of Columbia - Criminal Court 


No. Parties Charge Attorneys 
eee eee... 
63430 United States First degree For Prosecution 

vs. Murder U.S. Attorney 


Robert E. Askins For Defendant 


John H, Wilson 
Grand Jury No. Orig. 


Date Proceedings U.S. Witnesses Defendant 
1939-Feb. 1 Petition for Lunacy Joseph Gilbert 
Ingiry filed order for Andrew B. Evans 


lunacy inquiry filed jury 
sworn. Verdict of unsound mind suffering from 
dementia praecox (M109-p. 478-6) 


924 


1943 Aug. 17 


4 
Nolle Pros. Entered 
Release issued (M12 5) 


CRIMINAL DOCKET 


UNITED STATES DISTRICT COURT for the District 


of Columbia 


Parties Attorneys Criminal No. 
Case Closed 
United States U.S. Attorney 621-54 
Robert E. Askins John H. Burnett Charge: 
Second Degree 
Murder 
10-27-54 Bond: 
1. $5000.00 L. 
Weinstein 


Date 


1954 June 1 


June 4 


June 16 
June 23 


2. $ 
3. $ 
4. $ 
5. $ 
G.J. No. 536-54 6. $ 
Proceedings 


Presentment and Indictment filed (1 count) 
Copy of indictment given to deft. Cert. filed. 
ARRAIGNED, Plea NOT GUILTY entered; 
Deft. remanded to the District of Columbia Jail; 
Bond fixed by the Court at $10, 000. 00; 
Appearance of John H. Burnett entered; 
Attorney John H. Burnett present. 
HOLTZOFF, J. (Reporter-Frye) Cert. filed. 
Government's motion for Mental Examination, filed. 


Answer to motion for Mental Examination, filed. Cert. 


of Serv. 


June 25 


August 20 


August 23 


925 Sept. 


5) 

Government's motion for Mental examination heard, 
argued and granted, ORDER, filed. 
Attorney John H. Burnett, present 
PINE, J. (Reporter-Delehanty) 

Govt.'s motion for extension of time for Mental Exami- 
nation with copy of original motion attached, filed, 
Cert. of Service. 

Govt.'s motion for extension of time for Mental Exami- 
nation heard and granted, ORDER further committ- 
ing deft. to St. Elizabeths Hospital for a period not 
to exceed thirty days from this date, but that said 
examination shall be completed as quickly as 
possible filed YOUNGDAHL, J. (N) 

Attorney John H. Burnett present 

Deft. remanded to the District of Columbia Jail. 


YOUNGDAHL, J. (Reporter-Minier) 

Letter from St. Elizabeth's Hospital dated 9-17-54, re- 
port of Mental Examination of Deft. by Winfred Over- 
holser, M.D., stating that deft. is mentally competent 


to understand the proceedings against him, to confer 

with counsel, and to assist in his own defense, filed. 
Defendant committed to the District of Columbia Jail. 
Commitment Issued. 

Government's motion for Judicial determination of the 
Mental Competency of the deft. to stand trial and Points 
& Authorities in support thereof, filed. Cert. of Service. 
TRANSCRIPT OF PROCEEDINGS, Pages 1-8, Tuesday, 
September 28, 1954, filed. (Court's copy) (Reporter- 

J. J. Pastore of Lucius V. Friedli and Associates) 
Mental Competency Hearing of defendant BY THE COURT 
BEGUN: FINDING: Deft. Mentally Competent; Order to be 
presented: Bond fixed by the Court at $5000.00; Attorney 
John H. Burnett present. LETTS, J. (Reporter-Spatzer) 
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ORDER that defendant stand trial in Criminal Case No. 
621-54, filed. LETTS, J. 
RECOGNICANCE in the sum of $5000.00 taken with 
Louis Weinstein, Surety, filed. 
Government's Oral motion for leave to dismiss the in- 
dictment is by the Court granted; DISMISSAL entered; 
Deft. discharged; 


Attorney John H. Burnett present. 

LAWS, C.J. (Reporter-Powell) Cert. filed. 
TRANSCRIPT OF PROCEEDINGS, Pages 1-13, Friday, 
October 1, 1954, filed. (Court's Copy) (Reporter-Spatzer) 
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743 [Filed November 1, 1954] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
: Grand Jury Impanelled September 30, 1954, Sworn in October 


9, 1954 
The United States of America : Criminal No. 1090-54 


7 Grand Jury Orig. 


First Degree Murder 
Robert E. Askins : 

The Grand Jury Charges: 

On or about December 28, 1938 within the District of Columbia, 
Robert E. Askins purposely murdered Ruth McDonald by means of 
poison, of which poisoning the said Ruth McDonald, on or about 
December 29, 1938 did die. 

SECOND COUNT: 

On or about December 28, 1938 within the District of Columbia, 
Robert E. Askins purposely and with deliberate and premeditated 
malice murdered Ruth McDonald by means of poison, of which poison- 
ing the said Ruth McDonald, on or about December 29, 1938 did die. 


/s/ Leo A. Rover 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ J.M.Spence 
Deputy Foreman 











7 
405 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


United States of America ) 
vs. ) Criminal No. 1090-54 
Robert E. Askins, ) 
Defendant. 
Washington, D. C., 
Thursday, February 3, 1955. 

Pursuant to adjournment theretofore taken, the trial of the 
above-entitled case was resumed at 10 o'clock a.m., on Thursday, 
February 3, 1955, in the United States District Court for the District 
of Columbia, in the Courthouse, at Washington, D. C. 

BEFORE 

HONORABLE EDWARD M. CURRAN, Judge of the United States 
District Court for the District of Columbia, and a jury. 

*x * * ake * * 

684 THE COURT: We will take our recess at this time. 

(Thereupon a short recess was had.) 

THE COURT: Will counsel come to the Bench, please. 

(Thereupon counsel approached the Bench and the following 
occurred:) 

THE COURT: I have gone over the statement very carefully 
made by the defendant on which the Government has asked for an instruc- 
tion with reference to murder in the second degree. In this statement the 
following occurs: 

Q. Why did you pour out several glasses and permit them to drink 
it in your presence and you knowing it to be poison? A. The only 
possible explanation I can give for that is that the whisky I had drank be- 
fore I went to the house had made me unaware of the danger I was exposing 
these women to, as I ordinarily do nd approve of mistreating women. 

Q. But you did realize the danger to yourself when you poured 
yourself a drink and carried it to your mouth and failed to drink, didn't 
you? A. I did not realize the danger I was in as I was in such a bad 


condition. 


8 


Q. Didn't you know that the cyanide was still in the whisky that 
685 you offered these girls to drink? A. It was the whisky I had drank. I 
was in such a condition that I didn't realize it. 
Q. Were you drunk on the night of December 28, 1938, when you 
went into the house with the girl? A. I wasn't staggering. I could 
feel a sensation in my head. 

The statements made by the defendant in his alleged confession 
as to his drinking and not realizing his condition are self-serving dec- 
larations in that they are statements made out of the presene of the Court 
which are favorable to him and in his own interest and are therefore not 
admissible. 

Furthermore, there is no theory advanced by the defendant 
in here that at the time of the alleged poisoning the defendant was so 
drunk that he was incapable of forming a criminal intent to kill. 

Therefore, there will be no instruction as to second degree 
murder. The case will go to the jury on first degree murder, or not 
guilty, or not guilty by reason of insanity. 

MR. HAYES: I take it I don't have to address myself to this. 

THE COURT: No. 

I take it you don't have any objection to No. 2? 

Mr. Hayes: No. 

THE COURT: Mr. Reporter, come to the Bench again. 

Government prayer No. 1 is denied; Government No. 2 is 
granted. 

(Thereupon counsel resumed their places in the courtroom 
after which the Court charged the jury as follows:) 

CHARGE OF THE COURT TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the defend- 
ant in this case, Robert E. Askins, is charged in an indictment contain- 
ing two counts, the first of which alleges that on or about December 28, 
1938, within the District of Columbia, Robert E. Askins purposely 
murdered Ruth McDonald by means of poison, of which poisoning the said 
Ruth McDonald, or or about December 29, 1938, did die. 
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In the second count it is alleged that on or about December 
28, 1938, within the District of Columbia, Robert E. Askins purposely 
and with deliberate and premeditated malice murdered Ruth McDonald 
by means of poison, of which poisoning the said Ruth McDonald, on or 
about December 29, 1938, did die. 

These two counts, ladies and gentlemen of the jury, are viola- 
tions of the code of laws of the District of Columbia, title 22, section 
2401. 

The indictment that I read to you, ladies and gentlemen of 
the jury, is not evidence. It is merely a charge or allegation placed 
by the Government against a defendant, each material part of which 
must be proved and proved beyond a reasonable doubt. 

The fact that a defendant has been charged with a crime is not 
evidence that he committed the crime. Therefore you will not consider 
the indictment in any way as evidence in this case. This defendant, like 
all defendants, in criminal cases, is presumed to be innocent and that 
presumption abides with him throughout the progress of the trial until 
it is overcome by evidence establishing his guilt beyond a reasonable 
doubt. 

It is incumbent upon the Government to establish beyond a 
reasonable doubt each and every essential allegation of the indictment 
returned against the defendant in this case, and in this connection you 
are instructed that a reasonable doubt is such a doubt as would leave a 


juror's mind, after a careful and candid investigation of all the facts and 


circumstances, so undecided that he cannot say that he has an abiding 
conviction of the defendant's guilt, or such a doubt as in the graver and 
more important transactions of life would cause an ordinary and prudent 
person to hesitate and pause. 

This doubt that I speak of is a doubt based on reason. It is 
predicated on reason. It is a doubt for which you may assign a reason. 
It is something different from conjecture or speculation. 

The law, of course, does not require that the Government prove 


the crime to a mathematical or absolute certainty. The Government has 
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met its burden if it proves the commission of a crime to a moral 
certainty or, as it has been stated, proves a defendant guilty beyond 
a reasonable doubt. 

At the same time, of course, it does not permit men to be con- 

victed of crime on mere suspicion or possibility of guilt. In 
order to justify conviction, the evidence should be such that when you 
consider it carefully and apply to it your sound and conscientious 
judgment as reasonable men and women, you can say that you have no 
reasonable doubt of the guilt of the defendant. 

If it would fall short of convincing you to that extent, then, of course, 
the defendant should be given the benefit of a reasonable doubt and found 
not guilty. 

A reasonable doubt, ladies and gentlemen of the jury, may arise 
not only from evidence produced at the trial but also from lack of evidence. 
The law does not impose upon a defendant the duty of producing any 
evidence. The burden is upon the prosecution to prove the accused 
guilty beyond a reasonable doubt of every essential element of the crime 
charged, and a defendant, of course, has the right to rely upon the 
failure of the prosecution to estabish its case beyond a reasonable doubt. 

In order to establish proof beyond a reasonable doubt, the evidence 
must be such that you would be willing to act upon it in the more important 
affairs of your own life, for you cannot convict a defendant on mere 
suspicion or conjecture. 

If, after an impartial comparison and consideration of all the evidence, 
you can candidly say that you are not satisfied that the defendant is guilty, 

then you have a reasonable doubt, and under those circumstances 
it is your duty to return a verdict of not guilty. 

On the other hand if, after such comparison and such consid- 
eration of all the evidence as you have heard it from the witness stand, 
you can truthfully say that you have an abiding conviction of the defend- 


ant's guilt, such as you would be willing to act upon in the more weighty 


and important matters in you own affairs, then you have no reasonable 
doubt, and under those circumstances it would be your duty under the 
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law to return a verdict of guilty. 

If upon the whole evidence in the case there is any reasonable 
hypothesis or theory disclosed consistent with the innocence of the de- 
fendant, then you must find him not guilty. In other words, ladies and 
gentlemen of the jury, if you can reconcile the evidence as you heard it 





from the witness stand with any reasonable theory consistent with the 
defendant's innocence, this should be done, and in that case your verdict 
should be not guilty. 

You are also instructed that the verdict must represent the 
considered judgment of each juror. In order to return a verdict, it is 
necessary that each juror agree thereto. In other words, your verdict 
must be unanimous. It is your duty as jurors to consult with one another 
and to deliberate with a view to reaChing an agreement if you can do so 
without doing violence to your individual judgment. Each of you must 
decide the case for yourselves, but do so only after consideration of the 
evidence with your fellow jurors. 

In the course of your deliberations do not hesitate to change 
an opinion when convinced that it is erroneous, but do not surrender 
your honest convictions as to the weight or effect of evidence solely be- 
cause of the opinion of other jurors or for the purpose of returning a ver- 
dict. 

You are the sole judges of the facts, ladies and gentlemen of 
the jury, and in this respect the Court cannot be of any assistance to 
you whatsoever. It is for you to decide the weight that you will give 
the evidence as you have heard it from the witness stand, and you 
should weigh carefully every fact and circumstances which has been sub- 
mitted to you for your consideration. 

In judging the evidence you must necessarily evaluate the testi- 
mony of the individual witnesses. Only thus can you determine the truth 
and it is the truth that you must seek. Therefore, bring to this task 
your own knowledge of human affairs, your own ability to judge men, 
their source of knowledge, their intelligence, their motives, their inten- 
tions, so that you may discern the real character behind the spoken word 
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and measure their weight of truth and accuracy. 

You are the ones that pass upon the credibility of the witnesses, 
and in this connection you have a right to consider the manner of testify- 
ing when the witness was on the stand; whether the witness was evasive; 
whether there was a tendency to distort; whether the witness was frank 
and candid in his testimony; whether the witness was contradicted on 
material fact; whether the witness had any interest in the outcome of the 
trial; whether the witness impressed you as a truth-telling individual; 
whether the witness impressed you as a person having an accurate memory 
and recollection; and you may also consider the probability or improba- 
bility of the testimony as told by a particular witness and its harmony or 
incongruity with other testimony in the case that you do find to be estab- 
lished beyond a reasonable doubt. 

Give the testimony only the weight to which in your judgment 
it is entitled when tested by all these considerations and in the light of 
all the other evidence in the case. 

You are also instructed that if you believe from the evidence 
that any witness intentionally testified falsely concerning any material 
fact about which the witness could not reasonably have been mistaken, 
you are at liberty to disregard all the testimony of such witness or 
accept such part of the testimony as you deem worthy of belief. 

As I told you, ladies and gentlemen of the jury, this isa 
prosecution based upon title 22, section 2401 of the code of laws of the 
District of Columbia, which was in full force and effect as of December 
29, 1938. 

It is provided that whoever being of sound memory and dis- 
cretion kills another purposely either of deliberate and premeditated 
malice, or by means of poison, or in perpetrating or attempting to 
perpetrate any offense punishable by imprisonment in the penitentiary 
is guilty of murder in the first degree. 

You will note that the statute provides that whoever being of 


sound memory and discretion kills another purposely. That means, 


ladies and gentlemen of the jury, that at the time the crime was com- 
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mitted the person committing that crime must be of sound mind. Ifa 
person at the time of the commission of the offense is of unsound mind, 
he is not criminally responsible. 

Here the defense has been raised that the defendant at the time 
the crime was committed was of unsound mind. Therefore, you will 
first discuss among yourselves when you go to the jury room the questions 
of sanity because if you come to a conclusion on that issue in this respect: 
That you are satisfied that at the time the crime was committed, or you 
have a reasonable doubt about it, that the defendant was of unsound mind, 
that ends the case, and under those circumstances you must return a 
verdict of not guilty by reason of insanity. 

So that, No. 1, you will consider from all the evidence you 
have heard at this trial whether or not the defendant at the time the crime 


693 was committed was of sound or unsound mind. 


Insanity, ladies and gentlemen of the jury, is a legal term. It 
indicates, medically speaking, a condition of mind which renders the af- 
fected person unfit to enjoy liberty of action, because of the unreliability 
of his behavior and the accompanying danger to himself and others. It 
is a disease of the mind, and it may be said to be such a derangement 
or breaking down of the mental faculties that the person has lost or 
lacks the power of reasoning correctly. 

Legally speaking, insanity, according to the criminal law, is 
a disease or a defect of the mind which renders one incapable of under- 
standing the nature and quality of his act. 

It must be an actual disease or defect of the faculties so far 
impairing the reason or will that this test of sanity cannot be met before 
one is relieved of his criminal act. In other words, the fatal actions 
must be traceable to a diseased mentality. 

Now, of course, ladies and gentlemen of the jury, there is a 
presumption that a person is presumed to be sane. That is a prima 
facie presumption. It is merely a presumption of fact, it is not a pre- 
sumption of law, and it is not a conclusive presumption. Therefore, it 
is one that may be rebutted, and when evidence of insanity is introduced 
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694 and laid before the jury, then that presumption fails, and the duty is 
upon the Government to show beyond a reasonable doubt that not only did 
the defendant commit the crime but that when he did commit it, he was of 
sound mind. 

The law in the District of Columbia, ladies and gentlemen of 
the jury, for many, many years, following the celebrated McNaughton 
case in England, set up the test of the failure to distinguish between 
right and wrong. Subsequently, there was added to this right and wrong 
test the irresistible impulse theory in which our Court of Appeals stated 
that the mere ability to distinguish between right and wrong is no longer 
the correct test, either in civil or criminal cases, where the defense of 
insanity is interposed. 

The accepted rule at that time was that the accused must be 
capable not only of distinguishing between right and wrong but that he 
was not impelled to do the act by an irresistible impulse, which means 
before it will justify a verdict of acquittal that his reasoning powers were 
so far dethroned by his diseased mental condition as to deprive: him of 
the willpower to resist the insane impulse to perpetrate the deed, though 
knowing it to be wrong, and last year, the Court of Appeals has further 
modified the rule as to insanity in the District of Columbia and applies the 
following, and it is simply this: 

That an accused is not criminally responsible if his unlawful 
act was the product of a mental disease or mental defect. 

The term "disease" is used in the sense of a condition which is 
capable of either improving or deteriorating. The term "defect" is used 
in the sense of a condition which is not considered capable of either im- 
proving or deteriorating and which may be either congenital or the result 
of injury or the residual effect of a physical or mental disease. 

As I have stated to you, that where there is evidence of unsound- 
ness of mind, the burden is upon the Government to show beyond a reason- 
able doubt that the defendant was free from any mental disorder, and, 
of course, if you have any reasonable doubt about this, then you must give 


the benefit of the doubt to the defendant and acquit him, and your verdict 
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Should be not guilty by reason of insanity. 

Bearing these instructions in mind, if you believe beyond a 
reasonable doubt that the accused was not suffering from a diseased or 
defective mental condition at the time he committed the criminal act 
charged, then you may find him guilty. 

If you believe he was suffering from a diseased or defective 
mental condition when he committed the act but believe beyond a reason- 
able doubt that the act was not the product of such mental abnormality, 
you may find him guilty. 

If you find from the evidence, ladies and gentlemen of the jury, 
or have a reasonable doubt about it, that he was suffering from a diseased 
or defective mental condition and the act of killing was the product of such 
abnormality, you must find the defendant not guilty by reason of insanity. 

Thus, your task will not be complete upon finding, if you do so 
find, that the defendant suffered a mental disease or defect for he would 
still be responsible for his unlawful act if there is no causal connection 
between such mental abnormality and the act. These questions must be 
determined by you from the facts which you find to be fairly deducible 
from the testimony and the evidence in the case. 

You are therefore instructed that as a matter of law this Court 
has found in the year 1939 and in the year 1945 that the defendant suffered 
from a mental disease or defect, and if you find that the poisoning alleg- 
edly committed by the def ndant was the result of a mental disease or de- 
fect on January 28, 1938, that is, if you find he was suffering from a men- 
tal defect or disease on January 28, 1938, and -- 

MR. HAYES: That is December, Your Honor. 

THE COURT: Thank you, Mr. Hayes. 

December 28, 1938. Both those factors, that he was suffer- 
ing from a mental disease or defect and that there was a causal connection 
between the act committed and a mental disease or defect, then, of course, 
it is your duty under the law to return a verdict of not guilty by reason of 
insanity. 

You are also insturcted, ladies and gentlemen of the jury, if 
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697 you find from the evidence, or have a reasonable doubt in regard thereto, 
that the defendant was suffering from a mental defect or disease at the 
time he committed the act, and the act was the product of a mental 
disorder, he is entitled to a verdict of not guilty. 

You are also instructed that unless you find beyond a reasonable 
doubt either that the defendant was not suffering from a diseased or 
defective mental condition or that the poisoning was not the product of 
such abnormality, then, of course, you must find the defendant not 
guilty by reason of insanity. 

You are also instructed that, as I have told you before, that the 
mental disorder being before the jury, of course, the sanity of the 
defendant must be proved as part of the Government's case beyond a 
reasonable doubt. 

There is evidence in the case, ladies and gentlemen of the jury, 
that in February, 1939, I believe, that the defendant was suffering 
from a frank mental disorder, namely, a psychosis, diagnosed by the 
doctors as dementia praecox or schizophrenia, catatonic type, and 
there has been evidence that the symptoms of this type of disease 
consisted of delusions and hallucinations, and there is no question, of 
course, that schizophrenia or dementia praecox is insanity. 

A delusion, of course, as you know, is merely a false belief 

698 | regarding one's self, and a hallucination is perception of objects 
with no reality or experience of sensations with no external cause. 

So the first question that has been submitted to you, ladies and 
gentlemen of the jury, of course, is this question of sanity. You will 
consider all the evidence in the case in coming to the conclusion of 
whether or not he was of sound or unsound mind at the time this alleged 
crime was committed. 

As you know, among the witnesses who appeared in the case were 
members of the medical profession, specializing in psychiatry. Such a 
witness is usually referred to as an expert. 
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A person who by education, study and experience has become an 
expert in any art, science or profession and who is called as a witness 
may give his opinion as to any such matter in which he is versed and 
which is material to the case. You should consider such expert opinion 
and should weigh the reasons, if any, given for it. You are not, how- 
ever, bound by any such opinion. You may give it such weight as you 
deem it is entitled to receive, whether that be great or slight, and you 
may reject it if in your judgment the reasons given for it are unsound, 
and this instruction applies to the experts on both sides, the Government 
and the defendant. 

An expert may give his opinion based on a hypothetical question. 

Such a question is one put by an attorney wherein he asks the ex- 
pert witness to assume certain facts which usually the attorney putting 
the question maintains have been shown by the evidence in the case and 
then to give an opinion on a particular issue based on such assumed 
facts. 

Now, of course, it is for you to say whether such assumed facts 
have been proven by the evidence in the case. If any such assumed 
facts have not, to your mind, been proven beyond a reasonable doubt, 
then, of course, that is a matter for you to consider in weighing and 
deciding what credit the opinion is entitled but which is based on such 
assumed facts. 

The reasons given by one against those given by the other and 
the relative credibility and knowledge of the experts who have testified 
shall be weighed, and then youmay, if you see fit so to do, believe the 
expert witness whom you deem most worthy of credit. 

In weighing the testimony of experts it is proper for you to con- 
sider all the surrounding circumstances as to each witness; their 
opportunity of knowing about the matters concerning which they 
testified as experts and their willingness to expound fairly in reference 


to their expert knowledge. 
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As I say, ladies and gentlemen of the jury, if you reach the = 
conclusion that the defendant was of unsound mind at the time of the 
alleged commission of the crime, that ends it, and your verdict shall 
be not guilty by reason of insanity. If you are satisfied beyond a 


700 reasonable doubt that at the time the crime was committed that 
the defendant was of sound mind, you will then pass to a consideration ‘s 
of the indictment to determine the guilt or innocence of the defendant. -< 
As I have stated to you, he is charged in two counts of murder sp 


in the first degree. In other words, he is charged with a homicide. 

Ladies and gentlemen of the jury, a homicide is the killing of a 
human being under any circumstances by the act, agency, or omission 
of another, and I am explaining these to you because I think that it will 
give you an insight to your problem insofar as it concerns the particular 
charge that this defendant is faced with. ~ 

Before, I continue, would counsel approach the Bench for one s 
moment, please? 


(Thereupon, counsel approached the Bench and the following 


occurred:) : 
701 THE COURT: Iam a little bit concerned as I think this ? 

over in my mind on the question of those drinks. Don't I have to give 

them an instruction on this question of purpose, if it wasn't done ~ 

purposely ? 


MR. FLANNERY: I think so, Your Honor. . 

THE COURT: Even if he was sober, if he had no purpose to ; 
kill, don't I have to give it? 

MR. HAYES: If he was sober and has no purpose to kill, he 
would be guilty of nothing. 

THE COURT: Oh, yes, he would be if he acts with a wanton “ 
disregard for the rights of others and he had the agency by which a : 
homicide was the result, and they took it and drank it and died from it. 

MR. HAYES: But the alternative is that he didn't give it 
purposely, and they took it and drank it, and then he wouldn't be guilty 
of anything. 


a~A« 
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MR. FLANNERY: He would be guilty of second degree 
murder. 

THE COURT: Second degree murder? What are you talking 
about ? 

MR. FLANNERY: That is the Jordan case. 

THE COURT: There are two phases to second degree murder, 
one phase is a killing with intent to kill but no premeditation or deli- 
beration, and then there is a killing where there is no purpose, if a 
person kills another without provocation, no purpose, but through 

recklessness and wantonness, but no premeditation or deliberation, 
and he is guilty of murder in the second degree. Of course, there has 
to be malice. 

MR. LEONARD HAYES: Yes, sir, but you have only two 
factors, two theories. If the girl took the whisky out of his pocket and 
drank and he has been indicted for murder in the first degree by reason 
of it, and that theory of the case is believed, he is not guilty of any- 
thing. 

THE COURT: But there is not evidence of that, because in 
his statement he says he poured the whisky. 

MR. LEONARD HAYES: That is the only difference. 

THE COURT: Second degree is when the act which imports 
danger to another is done so recklessly or wantonly as to manifest 


depravity of mind -- I don't mean unsoundness of mind -- depravity of 


mind or disregard of human life, and with malice, and that is second 
degree murder. 

Now, of course, there is no evidence except through his 
own admission stating that the girl took it out, but he says he poured it. 
I don't know how you can pour potassium cyanide for somebody to drink 
and do it without a purpose. 

MR. FLANNERY: That is a jury question. It is a jury 
question, Your Honor. 





20 


MR. HAYES: You get back to the fact, if it is purposely, 

you get back to first. When you do it purposely with poison, you have 
703 first degree. 

THE COURT: If it is purposely it is first. 

Now, can you have poisoning for another purpose ? 

MR. FLANNERY: Yes. 

THE COURT: That is what I am concerned about. 

MR. LEONARD HAYES: If the girls took it out and they 
poured it and they drank it -- 

THE COURT: But he says differently. 

MR. LEONARD HAYES: If they took it out, and he says he 
poured it, it goes back to the purposely. 

MR. FLANNERY: He said he didn't do it with any purpose. 

THE COURT: He said this: Some women were getting 
glasses out. I remember taking the bottle and pouring out some 
drinks. Then someone else took the bottle and they also poured out 
some drinks. Then someone suggested that we tap glasses for a toast. 
One of the girls drank hers before the rest of us drank. I remember 
that someone made a toast but I don't remember what it was. This 
girl that drank first just tasted hers and then set it back on the table. 

But he says he poured it for them. 

Can you pour a drink of potassium cyanide for someone to 
drink without a purpose? 

MR. HAYES: Well, it seems to me if he did it, if you 

accept that theory, you put it back in the purposely point, and it 

is first degree. 

MR. FLANNERY: But isn't that a question of fact for the 
jury? 


THE COURT: Well, what evidence do we have of purpose? 

MR. FLANNERY: His statement. 

THE COURT: What statement? I have ruled out that part of 
the statement. That is not evidence. 
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MR. FLANNERY: That is in the case and that would tend to 
Support my theory. 

THE COURT: Let us assume there wasn't any drinking 
and he goes there with the potassium cyanide in the bottle and pours it 
and she drinks it, is there any situation there for the consideration of 
second degree ? 

MR. FLANNERY: Didn't one of the officers testify that the 
defendant told the officer that while he was in that room the girl took 
the whisky and poured it? 

THE COURT: That would not make it. That is another self- 
serving declaration. It is a statement out of the presence of the Court 
that is attributed to him to get him out of the situation. My problem 
is with this question of purposely. If it was purposely done, it is 
murderinthe first degree. If it was not purposely done, and while the 
other acts have been proved beyond a reasonable doubt, malice and 

so forth, then it is murder in the second degree, but where is 
the theory to pitch it on? 

MR. LEONARD HAYES: If you take out the drinking, there 
is no evidence on which you can act purposely. If you take out the 
drinking, which you have already done, there is evidence which says 
it wasn't done with intent. 

MR. FLANNERY: I take it Mr. Hayes is objecting to the 
second degree charge. 

THE COURT: No, he is not objecting to it but he is not 
asking for it either. 

MR. FLANNERY: I think it is in the case, and it is a jury 
question as to whether or not it was purposely. 

THE COURT: I don't think it is in there at all. I am going 


to protect this man's rights as much as I can and give him what he is 
entitled to, but what can I do? 


Would you be giving potassium cyanide to them to make them 


sick or something? 
MR. FLANNERY: That is possible. 
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MR. LEONARD HAYES: The Government testimony was 
that the cyanide was given, but he claims he doesn't know why. 

THE COURT: I think I will go on with my original idea. 

MR. HAYES: May I ask one further question? Are you going 
to say anything about the defendant not taking the stand ? 

706 THE COURT: I was not but I will if you want it. I said he 
wasn't required to produce any evidence. 

MR. HAYES: It seems to me you might say it, Your Honor. 

THE COURT: Do you want me to call attention to it? 

MR. HAYES: The fact that the defendant didn't take the stand. 

THE COURT: All right, I will do it. 

MR. HAYES: I think so. 

THE COURT: All right. 

(Thereupon counsel resumed their placed in the courtroom 
and the following occurred:) 

THE COURT: Ladies and gentlemen of the jury, in reference 
to thesé homicides, at common law they were divided into two classes, 
one, murder and manslaughter on the one side and excusable or justi- 
fiable homicide on the other. Now, murder and manslaughter, of 
course, are culpable homicides, and a culpable homicide is the 
felonious killing of a human being. 

When we speak of these homicides, ladies and gentlemen 
of the jury, whether a certain act is murder or manslaughter, of 
course, depends upon the intent of the slayer, and to constitute 
murder, it is essential that the element of malice be present. Unless 
there is a killing with malice there is no murder in any degree. 

Now, as time went on, the various states, including the 
District of Columbia, divided this crime of murder into two degrees, 
first degree murder and second degree murder, and each was 
characterized by a particular element or elements, and the absence 
of a premeditated design to take life characterizes second degree 
murder and distinguishes it from first degree murder, and as I said, 


malice is an essential ingredient or element of murder. 
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Now, what is malice? This malice implies a condition of 
mind which prompts one to commit or direct an act willfully. It is not 
limited in its meaning to hatred, ill will, or feelings that we might 

have against another person. It simply denotes a wicked and 
corrupt disregard for the lives and safety of others. In other words, 
a failure to social duty. 

Malice, in the eyes of the law, ladies and gentlemen of the 
jury, is a State of mind which shows a heart fatally bent on mischief. 
A killing under the influence of passion induced by an insufficient 
provocation, of course, might be murder inthesecond degree, or an 
accidental or intentional killing constitutes murder in the second 
degree if the killing is accompanied by malice. Of course, that does 
not apply here because we are concerned with murder in the first 
degree by means of poison. 

This malice, ladies and gentlemen of the jury, may be 
either express malice or it may be implied malice, all depending upon 
what degree of murder we are concerned with, for murder in the first 
degree requires the malice to be express, a deliberate design to take 
the life of another. Express malice is present when one with a sedate 
and deliberate mind and formed design kills another. Express malice 
does not necessarily mean malice expressed in words. The distin- 
guishing feature is deliberation or formed design to take human life. 

The theory advanced by the Governne nt in this case, ladies 

and gentlemen of the jury, is that the defendant being of sound 
mind and discretion killed Ruth McDonald purposely by means of 
poison. Now, there is nothing complicated about the use of the word 
"purposely." 

Purpose means to intend, to resolve; that which one sets 
before himself as an object to be attained; willful, deliberate, inten- 


tional. I do something; I mean to do it. It is done with purpose. 


So that if you believe and believe beyond a reasonable doubt 
that on December 28, 1938, that the defendant Robert E. Askins 
purposely killed Ruth McDonald by means of poison of which poison 
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said Ruth McDonald on or about December 29, 1938, did die, it would 
be your duty under the law, ladies and gentlemen of the jury, to return 


a verdict of guilty as indicted under the first count of the indictment. 


If you have a reasonable doubt about it or you do not believe 
that the defendant committed this crime, if you do not believe that he 
did it, it would be your duty under the law to return a verdict of not 
guilty under this indictment. 

When you go to your jury room, you shall consider the first 
count only and not the second count because of rulings of law that have 
been made by the Court. This case is submitted to you under the 
theory of the Government and the defense that it is first degree murder 
or it is nothing. Either he is guilty of first degree under the evidence 
presented or he is not guilty by reason of insanity. 

You will consider all the evidence about which there is 
testimony. You will consider everything that you have heard at this 
trial in coming to this conclusion of whether or not this defendant is 
guilty of this crime. 

There seems to be no dispute as to what happened on the 
night in question, and there is no dispute that Ruth McDonald is dead. 
There is no dispute that Ruth McDonald died of what she drank, and 
there is no dispute that Ruth McDonald died as a result of drinking 
potassium cyanide. 

So that if you believe and believe beyond a reasonable doubt, 
as I said, on the night in question that the defendant purposely killed 
Ruth McDonald by the use of poison, by the use of potassium cyanide, 
that is, by poisoning, and he was of sound mind and discretion, that 
is, he was not of unsound mind at that time, it is your duty under the 
law to return a verdict of guilty as indicted under the first count of 
the indictment. 

If you have a reasonable doubt about it, that is, if you have 
a reasonable doubt about whether he killed Ruth McDonald by the use of 
poison, or if you have a reasonable doubt about his sanity at that time, 
or you do not believe that he did it, then it is your duty under the law to 
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return a verdict of not guilty under the first count of the indictment, 
or if it is a question of insanity, not guilty by reason of insanity. 

You should weigh this case very carefully, ladies and 
gentlemen of the jury, and you should consider it and analyze the 
evidence and separate the evidence that you believe from the evidence 
that you disbelieve and apply to it the good, sound, common sense that 
you would in the everyday affairs of your own life. 

There has been introduced into the evidence, ladies and 
gentlemen, an alleged confession made by the defendant on the 30th 
day of December, 1938, at 12:15 a.m. 

Now, a confession is admissible in evidence and may be 
considered by you in evidence, ladies and gentlemen of the jury, 
provided, of course, that it is a voluntary confession. Any statement 
given by a defendant in a criminal case must be a voluntary one and it 
must be willingly given, because if it is not a voluntary statement it 
has no legal efficacy. 

If you believe, ladies and gentlemen of the jury, or have a 
reasonable doubt about whether or not the defendant was suffering 
from a mental disorder or defect at the time of making this confession 
then, of course, it would not fall in the category of a voluntary con- 
fession, and then you would have to reject it and you could not consider 
it as evidence against the defendant. 

If you believe, however, and have no reasonable doult 
about it, on the 30th of December, 1938, that the defendant was of 

sound mind and the confession was voluntarily given then, of 
course, that is evidence in the case, and you may consider that as 
evidence. 


There has also been introduced, ladies and gentlemen of the 


jury, the criminal record of a witness in this case, Alice Patterson 


Brown, I believe the name was, and that, of course, goes to the witness' 
credibility, whether or not you place as much credence in the _ testi- 
mony of a person who has been convicted of a crime as you would in 


the testimony of a person whose record is clear and unbesmirched and 
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who has not been convicted of a crime. That is the only purpose of a 


prior criminal record introduced in evidence in any case. So that you 
may consider Alice Patterson Brown's previous conviction on that 
point only, whether or not you place as much credence in her testi- 
mony as you would in the testimony of other witnesses who have no 
criminal record at all. 

Now, this is a serious case, ladies and gentlemen of the 
jury, both from the standpoint of the Government and from the stand- 
point of the defense, and as I have cautioned you before you should 
weigh the evidence very carefully, bearing in mind the language of the 
statute whichsays: Whoever being of sound memory and discretion 
kills another purposely either of deliberate or premeditated malice, 
or by means of poison, or in perpetrating or attempting to perpetrate 
any offense punishable by imprisonment in the penitentiary, is guilty of 

murder in the first degree. 

That means that the defendant, if he is of sound mind and 
discretion, but he is not of unsound mind, purposely, that means that 
he intended to kill and that he did kill by means of poison, and that the 
killing was done maliciously, because the law requires that he must 
act of malice, as I have defined that term to you, maliciously poisoned 
Ruth McDonald, of which poisoning Ruth McDonald did die, then, of 
course, he is guilty as indicted. 

If you have areasonable doubt about it or you do not believe 
that he did it, he is not guilty, and if you believe that he was of un- 
sound mind at the time he did it, your verdict should be not guilty by 
reason of insanity. 

Is there anything else, gentlemen? 

MR. HAYES: Is Your Honor going to mention with respect 
to the defendant taking the stand? 

THE COURT: As I told you, the defendant does not have,to 
produce any witnesses, which includes also that he does not have to take 
the stand himself, and the fact that a defendant does not take the stand 
in a criminal case is not to be considered by you one way or the other 
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in resolving this case, and no inferences are to be drawn either for or 
against him in this case. 
MR. FLANNERY: May we approach the Bench a moment, 


Your Honor? 


T13A THE COURT: Is there something else? 


714 
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MR. FLANNERY: Yes, sir. 

(Thereupon counsel approached the Bench and the following 
occurred:) 

MR. FLANNERY: I don't want to belabor this point of 
second degree. 

THE COURT: That is all right. 

MR. FLANNERY: I do have this case. I will ask your Honor 
to read that, particularly the part I have underscored. 

THE COURT: This is a new one on me. What answer do 
you have to this ? 

MR. FLANNERY: That is my answer to the thing, Your 
Honor. That is what the Court of Appeals said. We had a similar 
Situation in another case, which is not as strong as Jordan, that is 
where the defendant takes the stand and gives a self-serving statement. 

THE COURT: This is where he testified? 

MR. FLANNERY: Yes. 

MR. HAYES: In both instances then, where he testified. 

THE COURT: This was in his confession. 

MR. HAYES: Well, as I say, I am hesitant to argue this 
proposition to Your Honor, but I don't think that there could be any- 
thing more confusing, in the light of what you have said to the jury, 
if you now give an instruction on second degree. 

THE COURT: But if that is the law, I do not know what I 
can do. 

MR. FLANNERY: That is the law, Your Honor. 

THE COURT: It says here, and this is what he admitted 
in his confession, that he got excited and fired the shot unintentionally, 
and if the jury believed his statement, he should not have been convicted 
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of murder in the first degree. 

MR. FLANNERY: That is the question. 

MR. HAYES: But you say he shot unintentionally. 

THE COURT: That would apply to the same statement he 
made here. 

This is a self-serving declaration but they admitted it. Here 
he said that he didn't realize that he was in such bad condition. 

MR. HAYES: Under these circumstances, if you go back to 
this jury in regard to that and finally charge on second degree murder, 
it seems to me it would be almost like an instruction to them with 
respect to that situation. 

THE COURT: I would tell them that counsel called my 
attention to this case. 

MR. HAYES: This is going to confuse the jury, and I 
should have had a chance to file something. 

THE COURT: You had a week to file anything you wanted to. 

MR. FLANNERY: Well, that is the Jordan case; it is the 
Garden Tea Shoppe case. 

THE COURT: I think I have to do it. 

716 MR. FLANNERY: I think so, Your Honor. 

THE COURT: Of course, if he testified to that effect there 
would be no problem in this case. 

MR. HAYES: Well, this is the situation. This man has not 
taken the stand, and as far as the confession is concerned, that is the 
only thing that purports to be a statement from the man with respect 
to his participation in this thing, and as Your Honor pointed out in his 
statement, he poured for these people to drink. Now, how that can be 
considered -- 

THE COURT: It could be he poured the whisky but he was so 
drunk he didn't know. 

MR. HAYES: But you said that his statement is not enough 
to put that in. 
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THE COURT: But how am I to get around this case? 

In his confession Jordan said he got excited and shot un- 
intentionally, and the Court said that if the jury believed his statement, 
. he should not have been convicted of first degree murder. 

MR. HAYES: That is the same situation as where a person 
. is drunk ? 
. THE COURT: I take it that you are objecting to my instruc- 
b.. tion on second degree ? 

MR. HAYES: No. You see, this is the position in which I am -- 
THE COURT: I think you should take a stand one way or the 


* 717 other. 

, MR. HAYES: I don't think I am called uponto take a stand 

© on this matter where it is brought up in this way, and Your Honor has 
indicated to the jury, you said that the theory upon which it was presen- 

pe ted was one or the other, and if you want to go back now and say that 

- is wrong -- 

2 _ THE COURT: I won't say it is wrong. I am going to say 

x that -- I want to protect your rights -- but I will say what I have in mind. 

+ MR. HAYES: I will be bound by what you say, Your Honor, 
with respect to it. I don't want to be put in the position of taking ex- 
ception to a ruling. 

j MR. LEONARD HAYES: We cannot object to this. 

MR. HAYES: We cannot object to the statement being made 

at this stage of the case. 

% MR. FLANNERY: I brought it up before. 

¥ THE COURT: Yes, he brought it up before. He brought it 
up this morning. 

> MR. HAYES: My experience is, and I don't see how Your 

4 Honor can in the light of what has transpired, can give a charge now 

* that will not tend to prejudice this man, when Your Honor first says it 

~ is just one way or the other. I don't know how to anticipate what you 


are going to say, and I don't know that it is my province to make an 


“ys objection to it now. 





30 

THE COURT: Well, I ruled this was a self-serving declara- 

tion and the Court of Appeals says that a statement made by a defendant 

718 in a confession by him that he did not intend to fire the shot, 
which is the same' category as this, if believed, that it would not be 
first degree murder. 

I think out of an abundance of caution I will give it and note 
your objection to it. 

MR. HAYES: No. 

THE COURT: Why isn't that all right? 

MR. HAYES: No; then Your Honor is putting me in the 
position of objecting to it in a first degree case. 

THE COURT: I cannot make you object. 

MR. HAYES: You have me in the position of objecting in a 
first degree case to a second degree charge. 

THE COURT: They just did that, in a case where there was a 
reversal. 

MR. HAYES: I know that happened, but I say that my belief 
is that the record should simply disclose that Mr. Flannery brought to 
your attention something that makes Your Honor see fit to charge in the 
manner in which you are now going to do. 

MR. LEONARD HAYES: We object to it being presented at 
this stage of the case. 

THE COURT: No; he presented that before. He mentioned it. 

MR. LEONARD HAYES: But you didn't use it at the time. 

THE COURT: I didn't think it was the law. 

MR. FLANNERY: I didn't think you were going to decide it 


on the theory you did, namely, a self-serving declaration. 
MR. LEONARD HAYES: Well, I think that is a different 


THE COURT: I think out of an abundance of caution and in 
fairness to the defendant -- I don't see how I can refuse to give it. 

MR. HAYES: Can you indicate something of what you anti- 
cipate saying? 
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THE COURT: Iam going to refer to these parts here and say 
something like this: If they believe that he didn't realize the danger he 
was in and that he had taken so much whisky that he could not form an 
intent, a purpose to kill, he could not be convicted of first degree 


murder, but if he acted with malice and he mixed the cyanide and placed 
them in that position, and he poured it but could not entertain a purpose 
to kill, and she drank it, he can be convicted only of second degree. 

MR. HAYES: Wouldn't you also have to, if you do that, in- 
clude in that that the man took the position that this was taken from his 
pocket ? 

THE COURT: Yes, but he pouredit. That is not as though 

she had taken it and she poured it. 

MR. HAYES: There is some evidence tending to show she 
poured it and he attempted to Stop it. 

THE COURT: And she drank it. 

MR. HAYES: No, Your Honor. 

THE COURT: After she drank it, he said. 

MR. HAYES: No, in his statement to the Court also it was 
Suggested that when he heard the noise, or some people back there, he 
attempted to stop them. 

THE COURT: I think I will do it, andI think you ought to 
note your objection. 

MR. HAYES: Well, as I say, I much prefer that the record 
will disclose the colloquy that has been had between Your Honor and my- 
self, and that Your Honor saw fit to go ahead and give the charge, be- 
cause I told you of the experience I had which, to me, was a very 
disturbing one, an instance where I felt with candor I should make a 
statement to the Court of Appeals and they saw fit, --one of the 
Justices was good enough to indicate that he felt what I did was faulty, 
but the majority said I had no right to do it, and this is in a situation 
where a man is charged with first degree. 

I don't want the record to disclose that I object to something 
that might inure to the man's benefit by reason of a lesser degree, and 
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I think I will have the record simply disclose that Your Honor saw fit 
to do it. 

THE COURT: All right. 

(Thereupon counsel resumed their places in the courtroom 
and the following occurred:) 

THE COURT: Ladies and gentlemen of the jury, I had in- 
structed you that this was a case of first degree murder or nothing, 
and that was done on the basis that certain statements made by the 
defendant in the alleged confession were self-serving declarations, 
which were ruled not admissible. 

Counsel for the Government has called the Court's attention 
to the case of Jordan versus the United States, in 87 Federal 2, page 
66, where certain statements were made by Jordan in his alleged con- 
fession that he was, excited and fired the shot unintentionally. The 
Court of Appeals held in that case that if the jury believed his state- 
ment then he should not have been convicted of murder in the first 
degree. 

Therefore, I will instruct you that under those circumstances, 
you may take into consideration certain statements made by the defen- 
dant in his alleged confession, if you believe that the statements were 
given while he was of sound mind and discretion, and tell you that 
murder in the second degree under the circumstances of this case may 
be an unlawful killing of a human being by another with malice, bearing 
in mind what I have told you about malice, but without a purpose or 
intent to kill, as when the act which imports danger to another is done 
so recklessly or wantonly as to manifest depravity of mind or disregard 
of human life. 

The statements that I have reference to are these: 

"Question: But you did realize the danger to yourself when 

you poured yourself a drink and carried it to your mouth and 
failed to drink, didn't you? 

"Answer: I did not realize the danger I was in as I was in 

such a bad condition. 


+ 
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"Question: Didn't you know that the cyanide was still in 

the whisky that you offered these girls to drink? 

"Answer: It was the whisky I had drank. I was in sucha 

condition that I didn't realize it. 

"Question: Were you drunk onthe night of December 28, 

1938 when you went into the house with the girl? 

"An swer: I wasn't staggering. I could feel a sensation 

in my head." 

So that if you believe and believe beyond a reasonable doubt, 
ladies and gentlemen of the jury, that there was an unlawful killing in 
this case by the defendant of Ruth McDonald with malice but that the 
defendant's condition was such at that time that he could not entertain 
an intention or purpose to kill, but that in mixing the potassium cyanide 
and the whisky together and going to the place and pouring it into the 
glass was an act which imported danger to others and was done so 
recklessly or wantonly as to manifest depravity of mind -- andI do not 

mean unsoundness of mind when I use the term depravity of 
mind -- or an utter disregard of human life, of course, under those 
circumstances it would be your duty under the law to return a verdict 
of guilty of murder in the second degree, under the circumstances of 
this case. 

Of course, if you have a reasonable doubt -- 

MR. HAYES: If Your Honor please, will Your Honor at this 
time say to the jury -- 

MR. FLANNERY: May we approach the Bench? 

(Thereupon counsel approached the Bench and the following 
occurred:) 

MR. HAYES: Well, will you say that what you have just said 
does not alter the fact that the first deliberation is with respect to the 
man's sanity? 

THE COURT: Oh, no, it doesn't. 

MR. HAYES: When you made the suggestion about depravity 
of mind not being unsound mind, I thought you were going to say that 
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does not interfere with the original instruction. 

THE COURT: But just let me continue. 

MR. FLANNERY: At this time, Your Honor, may I say this: 
Second degree murder may be committed with or without intent to kill, 
and that is in the Weakley case. 

THE COURT: This is where there is no premeditation or 
deliberation. We are going into this question of if you do it with a pur- 
pose, but with poison, there is no -- do you contend also in addition to 
the poison that there must be deliberation ? 

MR. FLANNERY: No, I am just thinking in terms of the 
Weakley case. When you define second degree murder, you must tell 
the jury a second degree murder can be committed with intent or without 
intent to kill. 

THE COURT: With intent to kill. 

MR. FLANNERY: Or without intent to kill. It can be either, 
according to the Weakley case. 

MR. HAYES: If you say that you have so many different 
things here, and I think you already indicated that. 

THE COURT: I have said to proceed on this one count rather 
than on this count, but I don't have to go into that. 

MR. FLANNERY: I think you do. It wasinthe Cayton case, 
the first Cayton case, and there was a second one but the second one 
was reversed. 

I think there is something about what the Court said in the 
Weakley case. 

THE COURT: I Said it in Weakley, and I had all the elements 
of first degree in the Weakley case. 

MR. FLANNERY: Didn't it turn on the fact that there was 
second degree murder in it? 

THE COURT: But they convicted on first degree, which in- 
cluded all the elements of first degree murder. 

MR. HAYES: I don't think that you should say anything in the 
light of what has happened, or say anything further about that. 
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THE COURT: I think you lave got to determine on what 
theory you want to go to the jury. 

MR. FLANNERY: Yes. 

THE COURT: If you are going by poison, or not. 

MR. HAYES: Well, I think that the Court, in the light of 
what you said, that you should say that nothing you said now changes 
what you originally said about the necessity of first finding whether 
he was of sound mind. 

THE COURT: I will say that to them. 

Now, do you take the position that murder by poisoning, that 
it includes as being done purposely by demonstrating deliberation and 
premeditation ? 

MR. FLANNERY: I think the word purpose more or less 
includes that. 

THE COURT: Well, the way the statute reads, I don't know 
about that. 

This case you gave me here, I don't follow this case at all, 
the statement that in murder in the first degree the act must have been 
committed willfully, deliberately and premeditatedly, and these elements 
are presumed when poison is administered. I can't follow that. 

I assume that in first degree murder by poison you have to 
find it was purposely, because it says eitherby premeditated malice or 
by poison. 

MR. HAYES: I have indicated that what has happened in this 
case is unfortunate, that it developed this way, but since it developed, 
I think that the only thing that I can state is that Your Honor should say 


to them that anything you now Say in no sense affects what you said in 


the first instance. 
THE COURT: I have to say that. 
I do understand that you do object to this part of it. 
MR. HAYES: Yes. 
THE COURT: I want to be guided by what you say. 
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MR. HAYES: Well, I have indicated what I think I should do. 
As of the present time, I have already indicated that to you, and the 
colloquy shows the way that Your Honor feels about it, and I am just 
hesitant to take a position in the record. 

MR. FLANNERY: What I was worried about is that in defin- 
ing second degree murder that you would define it according to what the 
Court of Appeals said it should be defined according to the Weakley case. 

THE COURT: It may be second degree if there is a purpose 
to kill but with no premeditation or deliberation. 

MR. FLANNERY: Didn't they say that second degree murder 
could be with intent to kill or without intent to kill? 

MR. LEONARD HAYES: Yes; with intent to kill, if there is 
no premeditation or deliberation, but there is no theory in this case, 
is there, of that by poison? 

THE COURT: Well, let us go ahead. 

(Thereupon counsel resumed their places in the courtroom 
and the following occurred:) 

THE COURT: As I was saying, of course, if you have a 
reasonable doubt about it or do not believe it, you must find him not 
guilty, of if you believe he was of unsound mind at the time, you must 
return a verdict of not guilty by reason of insanity. 

Briefly, to summarize, you can return a verdict of guilty 
as indicted of first degree murder, or you can return a verdict of guilty 
of second degree murder, or you can return a verdict of not guilty, or 
a verdict of not guilty by reason of insanity, all depending on how you 
view the evidencein the case. 

In this first degree murder by poison, you must have proof 
beyond a reasonable doubt of a purposeful killing with malice, as I have 
explained that term to you, and under the theory of the Government's 


case and the defendant's case here you may have akilling by second 


degree if you believe the statements made by the defendant, after you 


have passed upon his soundness of mind, and have considered the 
alleged confession made on whether or not he had a sufficient amount of 
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whisky that night that would enable him to form an intent under the 

circumstances of this case, because if there was'a killing by poisoning 

and it was not purposeful done, but the other acts showed malice and a 

reckless disregard for the life of others, it would be murder in the 
first degree. 

If you have any reasonable doubt about it, you must resolve 
it in favor of the defendant. 

Does that take care of everything ? 

When you reach your jury room, you will select a foreman, 
ladies and gentlemen of the jury, and as you know, your verdict must 
be unanimous, and when you have reached your verdict, please notify 
the marshal. 


The two alternate jurors are excused. Thank you very much. 


(Thereupon at 12:30 o'clock p.m. the jury left the courtroom 


to deliberate upon its verdict.) 
aK * * * 
PROCEEDINGS 

(At 10:40 o'clock a.m. the jury returned to the courtroom 
and the following occurred:) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 
upon a verdict ? 

THE FOREMAN: It has. 

THE DEPUTY CLERK: What say you as to the defendant, 
Robert E. Askins, on Count 1? 

THE FOREMAN: Guilty of second degree murder. 

THE DEPUTY CLERK: Members of the jury, your foreman 
Says that you find the defendant Robert E. Askins guilty of second degree 
murder, and that is your verdict so say you each and all? 

THE JURY: It is. 

(No member of the jury indicated to the contrary. ) 

MR. HAYES: May I ask the jury be polled, please? 

THE COURT: Very well. 
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(The jury was polled and each member of the jury indicated 
that his or her verdict was as announced by the foreman, guilty of 


murder in the second degree. ) 
(Thereupon the trial was concluded. ) 
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Judgment and Commitment (Rev. 7-52) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) Criminal No. 1090-54 
Vv. ) 
) 


Robert E. Askins ) 

[Filed February 25, 1955] 

On this 18th day of February, 1955 came the attorney for the 
government and the defendant appeared in person and by counsel, 
George E. C. Hayes and Leonard S. Hayes. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Second Degree 
Murder and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Fifteen (15) years to Life. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 


defendant. 


/s/ Edward-Curran 
United States District Judge 
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[Filed February 8, 1957] Denied: Curran, J., 2/4/57 


MOTION TO VACATE SENTENCE AND SET ASIDE CON- 
VICTION, PURSUANT TO 28 U.S.C. SEC. 2255 


iS StS 
Comes now the movant in the above-entitled cause of action, 


Robert E. Askins, in proper person, who invokes the provisions of 
Title 28, United States Code, Section 2255 in moving that this Honorable 
Court vacate and set aside the sentence of Fifteen (15) years to Life, 
which was imposed by this Honorable Court on February 18, 1955, the 


Honorable Judge Edward M. Curran presiding, but which, it is respect- 
fully urged, this Court was without jurisdiction to impose. Moreover, 
said sentence was made possible by a conviction which was obtained in 
violation of the petitioner's constitutional rights and the settled law of 
the United States of America. The movant is now serving said sen- 
tence at Lorton Reformatory, Lorton, Va., having been tried for first 
degree murder, but convicted of second degree murder in Criminal No. 
1090-54. 

In support of his motion the petitioner shows unto the Court as 
follows: 

1. The movant was arrested on or about December 28, 1939, at 
which time he was nineteen-years-old, and accused of causing the death 
of Ruth McDonald by means of poison. On February 1, 1939, the mo- 
vant was indicted in Criminal No. 63430 for first degree murder in 
regard to said death, pursuant to D.C. Code Sec. 6-21 (1929). How- 
ever, on March 31, 1939, the United States Attorney for the District 
of Columbia, Mr. David A. Pine, filed a petition for a lunacy inquiry 
in which it was stated with reference to the movant that: 

"***while confined in the Washington Asylum and Jail awaiting 

arraignment, *** was found to be insane and is now of unsound 

mind, as appears from the affidavits of Doctors Joseph L. Gilbert 
and Andrew B. Evans, said affidavits being attached hereto and 
made a part of this petition." 
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As result of the hearing before a jury on said petition, the movant 
was found to be of unsound mind, suffering from Dementia Praecox. 

2. On April 12, 1939, the movant was committed to St. Elizabeths 
Hospital. On August 17, 1943, without the movant's knowledge or 
consent, the indictment in Criminal No. 63430 was disposed of by nolle 
prosequi, thereby making it impossible for the movant to demand a trial 
on the charges in order to establish his innocence. 

3. On August 31, 1945, a petition for a writ of habeas corpus 
(H.C. No. 2908, Askins v. Overholser, Superintendent of St. Elizabeths 
Hospital) was filed on behalf of the movant. As result of the hearing had 
thereon, the Honorable Judge Henry A. Schweinhaut, on January 8, 1946: 

"ORDERED that the writ of habeas corpus be and the same is 

hereby granted and the petitioner be and is hereby discharged 

from the custody of the respondent, provided that proceedings 

for a lunacy inquisition be not instituted within 15 days from 

the date of this order, as provided in Sections 310 and 311, 

District of Columbia Code (1940 Edition), and if the proceedings 

are not instituted within that time the discharge of the petitioner 

Shall become absolute." 

However, upon the motion of the United States Attorney for the District 
of Columbia, a rehearing was had, the Honorable Judge Holtzoff presi- 
ding as result of which the petition for a writ of habeas corpus in H.C. 
No. 2908 was dismissed. 

4. The movant was discharged from St. Elizabeths Hospital on 
February 20, 1952, as a social recovery. The Court was notified of 
the discharge. 

5. On November 1, 1954, the movant was reindicted for first 
degree murder, under Criminal No. 1090-54, on the same charge which 
was disposed of, without his knowledge or consent, by nolle prosequi 
on August 17, 1943. 

6. The movant entered a plea of not guilty on November 12, 1954. 

7. The movant was tried in this Honorable Court; a verdict of 


guilty of second degree murder was returned on February 8, 1955, anda 
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sentence of Fifteen (15) years to Life was imposed on February 18, 
1955. 

8. The conviction was affirmed by the United States Court of 
Appeals for the District of Columbia Circuit, Appeal No. 12599, de- 
cided on February 14, 1956. The United States Supreme Court denied 
the petition for certiorari to the United States Court of Appeals for the 
District of Columbia Circuit, 231 F.2d 741, on June 11, 1956. 

9. On the basis of matters of fact dehors the record, the effect 
of which on the judgment was not open to consideration and review on 
Appeal, the movant respectfully urges that his conviction in Criminal 
No. 1090-54 is void for want of jurisdiction of the Trial Court to render 
it. 

10. Specifically, the movant avers that subsequent to the denial 
of the petition for writ of certiorari to the United States Court of Appeals 
for the District of Columbia Circuit he learned that it was at the in- 
stance and request of Mr. Edward M. Curran, United States Attorney 
for the District of Columbia, that the original indictment (Criminal No. 
63430) was disposed of by nolle prosequi on August 17, 1943. The 
movant has also ascertained that it was at the instance and request of 
Mr. Edward M. Curran, United States Attorney, that the motion for 
reconsideration was filed with reference to Habeas Corpus No. 2908. 
(Paragraph 3. above) 

11. The movant respectfully urges that if Mr. Edward M. Curran, 
United States Attorney for the District of Columbia, had not requested 
the reconsideration referred to above, the movant would have been 
available, able, ready and willing for trial in January of 1946, at which 
time the movant would have been able to establish his innocence. 

12. In support of the movant's contention that this Honorable 
Court was without jurisdiction to render the judgment complained of, 
the movant avers that the charge for which he was convicted in Criminal 
No. 1090-54, in contravention of the procedural guarantees in criminal 
cases, is the same offense which was charged in the indictment in 
Criminal No. 63430, which Mr. Edward M. Curran, United States 
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Attorney for the District of Columbia, had requested be disposed of 
by nolle prosequi on August 17, 1943. 





752 13. In view of the fact that the movant was tried before the 
Honorable Judge Edward M. Curran, Formerly Mr. Edward M. Curran, 
United States Attorney for the District of Columbia, it is respectfully 
urged unto this Honorable Court that Title 28, United States Code, 
Section 455 is relevant: 
"Any justice or judge of the United States shall disqualify 
himself in any case in which he has a substantial interest, 
has been of counsel, is or has been a material witness, or 
is so related to or connected with any party or his attorney 
as to render it improper, in his opinion, for him to sit on 
trial, appeal, or other proceeding therein. (June 25, 1948, 
ch. 646, Sec. 1, 62 Stat.908)." (Emphasis supplied. ) 
14. The movant respectfully urges unto this Honorable Court that 
R the letter and the spirit of 28 U.S.C., Sec. 455 were contravened by 
the movant's trial before the Honorable Judge Edward M. Curran on the 
same charge that he, as United States Attorney, had disposed of by 
nolle prosequi, without the movant's knowledge or consent, some eleven 
years previously. 
15. That the circumstances complained of in the above paragraph 
was an error affecting the substantial rights of the movant is made 
S abundantly clear by reference to the MEMORANDUM made by the Honor- 
able Chief Judge Bolitha J. Laws, United States District Court for the 
District of Columbia, In re Criminal No. 1090-54, on November 18, 1954: 
"***a charge of first degree murder has been brought against 
the defendant following a previous dismissal of the same charge 
*** eleven years ago. ***Nolle prosequi was entered *** by the 
> United States Attorney, but the reasons for dismissal have not 
been made known. ***" 
16. The movant respectfully urges unto this Honorable Court that 


the reason the nolle prosequi was entered could not be ascertained as the 


United States Attorney at whose instance and request it was entered was 
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the presiding judge at the movant's trial for the same charge. 
17. For the reasons stated above and for other reasons which, 


because of his poverty, the movant cannot get the necessary evidence to 


support at this time, the movant prays unto this Honorable Court that he 
is entitled to the relief he seeks. 

18. The movant states as a fact that at the time of his trial he 
did not know that the Honorable Judge Edward M. Curran, as United 
States Attorney for the District of Columbia, had been of counsel during 


a phase of the movant's case. The movant further avers that if he had 
been aware of that fact, he would have objected to being tried before the 
Honorable Judge Curran. 

19. To summarize, the movant respectfully sets forth unto this 
Honorable Court that: 

(a) The conviction is void for want of jurisdiction of the Trial 
Court to render it: 28 U.S.C. Sec. 455 (June 25, 1948, ch. 646, Sec. 1, 
62 Stat. 908). 

(b) The conviction is illegal and void as a denial of the due process 
demanded by the Fifth, Sixth and Fourteenth Amendments to the Con- 
Stitution of the United States of America. 

(c) The movant was not afforded a fair trial, as in addition to the 
denial of other constitutional rights, impartiality was not insured as 
contemplated by: the Sixth Amendment to the Federal Constitution; 
Williams v. United States, 76 U.S. App. D.C. 299, 301, 131 F. 2d 21, 
23 (1942); Rochin v. California, 341 U.S. 939; Hudson County Water Co. 
v. McCarter, 209 U.S. 349, 355. 

(d) The movant has been deprived of basic and substantial rights, 
thus rendering the judgment and conviction subject to review under pro- 
ceedings consistent with 28 U.S.C. Sec. 2255; Meyers v. United States, 
86 U.S. App. D.C. 320, 181 F.2d 802 (1950), cert. denied, 339 U.S. 
983 (1950), and cases cited. 

(e) 28 U.S.C. Sec. 2255 (1948 rev.) authorizes the granting of 
appropriate relief whenever the sentence is "subject to collateral attack." 
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20. The movant respectfully submits unto this Honorable Court 
that his cause of action is meritorious and that it is, for the most part, 
incontrovertibly supported by Court records, the Federal Constitution 
and the Laws of the United States of America. 

21. The movant also avers that the defense attorneys of record, 
who were not of his choice but who were foisted upon him, did not 
faithfully represent the movant's interest and in fact were instrumen- 
tal in depriving him of his undoubted right to appellate review on sub- 
stantial matters of material fact in that: 

(1) They positively assured the movant that he would have an 
opportunity to testify before the jury in his own behalf, as he gave them 
to understand that he would not go to trial with them as his trial counselers 
otherwise; yet, in spite of the movant's continuous importunities that he 
be put on the witness stand to testify before the jury in his own behalf, 
in order to refute the perjurous testimony that was given against him, 
the case for the defense was rested without his having had that oppor- 
tunity. 

(a) The movant respectfully represents unto this Honorable Court 
that said action was a denial of the due process of law as regards the 
movant's right to testify in his own behalf since the movant's testimony 
was going to be substantially different on issues of material fact from 
that presented by the Assistant United States Attorney. 18 U.S.C. Sec. 
3481 (Supp.IV, 1951) provides that: 

"In trial of all persons charged with the commission of offenses 

against the United States and in all proceedings in courts martial 

and courts of inquiry in any State, District, Possession or 

Territory, the person charged shall, at his own request, be a 

competent witness. His failure to make Such request shall not 

create any presumption against him. (June 25, 1948, Ch. 645, 

Sec.1, 62 Stat. 833, eff. Sept. 1, 1948)" 

(2) They failed to effectively object to the introduction into evi- 
dence of a false, coerced and illegal purported confession which was 
obtained as result of and during an illegal detention during which the 
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movant (then a youth of nineteen) was not informed of his right to 


counsel. 
(a) It is respectfully submitted unto this Honorable Court that the 
following decisions are relevant in connection with this matter: McNabb 


v. United States, 318 U.S. 332, 340, 63 S.Ct., 608, 87 L.Ed. 819; 
Taylor v. United States, D.C. App. No. 13, 306, decided October 25, 
1956; and Rettig v. United States, D.C. App. No. 12697, decided 
October 26, 1956. 

(3) Said attorneys suppressed evidence favorable to the movant 
that was material to the questions at issue. 

(4) Said attorneys denied the movant the enjoyment of effective 
assistance of counsel as contemplated by: Sixth Amendment to the Fed- 
eral Constitution; Glasser v. United States, 315 U.S. 60, 86 L.Ed. 680 
(1942); Johnson v: Zerbst, 304 U.S. 458, 82 L. Ed. 1461 (1938); United 
States v. Wright, 176 F.2d 376 (2d Cir. 1939); Johnson v. United States 
71 App. D.C. 400, 110 F.2d 562 (1940). 

22. If the motion and files and records of the movant's case do 
not present a Situation analogous to that which obtained in Snell v. 
United States, 174 F.2d 580 (C. A. 10), in which relief was granted 
under 28 U.S.C. Sec. 2255 without a hearing, the movant respectfully 
prays of the Honorable Court: 

(a) To be served, in proper person, with any pleadings or affi- 
davits filed in behalf of the Respondent. 

(b) To be notified, in properperson, of any hearing. 

(c) To be given adequate opportunity to present in OPEN COURT, 
in proper person, evidence to support this MOTION and refute any evi- 
dence that may be presented on behalf of the Respondent. 

23. Since the movant does not have and cannot raise funds suffi- 
cient to employ counsel of his own choosing to present his case to this 
Honorable Court, he prays of this Honorable Court that he be allowed to 
proceed in forma pauperis, in accordance with the provisions of 28 U. 
S.C. Sec. 1915. However, the movant elects to present his own case 
to this Honorable Court and therefore does not wish counsel appointed. 
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WHEREFORE, premises considered, the petitioner respectfully 





prays:- 
1. That he be given the relief he seeks. 
2. That, if this motion is insufficient for any reason, the 


movant be given an opportunity to make the necessary amendments. 
Respectfully submitted, 
Pro Se, 


/s/ Robert E. Askins 
Petitioner 





